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REQUEST FOR PROPOSAL (RFP)

September 30, 2009

RFP NUMBER: RFP No. 0906-10-PBP

RFP SUBJECT: PEDESTRIAN & BICYCLE PLAN
Funding through VDOT

 UPC = 85377
 Project = U000-110-134, P101
 Federal Number = RSTP-5401(847)

NON MANDATORY PRE-PROPOSAL CONFERENCE: October 16, 2009 at 11:00 am

PROPOSALS SHOULD BE SUBMITTED TO: Purchasing Office / City Of Falls Church
300 Park Avenue, Rm 300 East
Falls Church, Virginia 22046 / Phone(703) 248-5007

All inquiries should be made in writing and forwarded to Faye Smith, Purchasing Manager, via
email to fsmith@fallschurchva.gov with copy to whicks@fallschurchva.gov by no later than five (5)
business days prior to the RFP due date.

SEALED PROPOSALS
DUE DATE AND TIME: November 12, 2009 at 11:00 am Prevailing local time

Proposals are to be presented for time and date validation ONLY to the
City of Falls Church Purchasing Office.

All questions must be received in writing by no later five (5) business days before Proposal Due Date.

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

THIS PAGE MUST BE COMPLETED, SIGNED AND RETURNED WITH PROPOSAL

In compliance with this Request For Proposal and to all the conditions imposed herein, the undersigned
offers and agrees to furnish the services in accordance with the attached signed proposal.

LEGAL NAME & ADDRESS OF FIRM: SWaM CERTIFICATION/Commonwealth of Virginia:

___________________________________
(Indicate Small, Woman and/or Minority Owned Business

_________________________________________ or NA) See General Terms and Conditions; Section 76

___________________________________ EEI/FIN NO:__________________________________

SIGNATURE:_______________________________ TITLE:_________________________________

Printed Name :______________________________

TELEPHONE NO:______________ EMAIL ADDRESS: ____________________________________

The City of Falls Church is committed to the letter and spirit of the Americans with Disabilities Act. This
document will be made available in alternate format upon request. Call 703 248-5007, (TTY 711).

The City of Falls Church does not discriminate against faith-based organizations in accordance with the
Code of Virginia, § 2.2-4343.1 or against any bidder or offeror because of race, religion, color, sex, national
origin, age, disability, or any other basis prohibited by state law relating to discrimination in employment.
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I. GENERAL

A. ACCESS TO RFP UPDATES: This RFP and any addenda are available on the City of Falls
Church website: www.fallschurchva.gov. The Open Bids link is listed under the
Purchasing & Procurement link in the Popular Topics Section on the home page.

B. Offerors are reminded that changes to the RFP, in the form of addenda, are often issued
between the issue date and within three (3) days before the closing of the RFP. Offerors
are solely responsible for checking the Website to insure that they have the most current
information regarding the RFP.

C. All addenda must be signed and submitted with your proposal.

D. Any questions pertaining to this solicitation must be in writing and shall be directed only to:

Faye Smith, Purchasing Manager
The City of Falls Church
300 Park Ave, Falls Church, VA 22046
fsmith@fallschurchva.gov / Phone: 703.248.5007

with a copy to whicks@fallschurchva.gov

E. All questions must be submitted in writing and received by no later than five (5) business
days prior to the RFP closing date.

F. Nothing herein is intended to exclude any responsible offeror or in any way restrain or restrict
competition. All qualified offerors are encouraged to submit proposals. The City of Falls
Church reserves the right to reject any or all proposals submitted, to withdraw or re-advertise
this RFP. This is a request for proposal and is in no way to be misconstrued as a
commitment to purchase on the part of the City.

G. The City of Falls Church is committed to the letter and spirit of the Americans with Disabilities
Act. To request a reasonable accommodation for any type of disability call 703 248-5007,
(TTY 711).

II. PURPOSE AND BACKGROUND

A. The City of Falls Church is seeking a qualified consultant to develop a comprehensive,
master pedestrian and bicycle plan for the City.

B. The City of Falls Church, a city of approximately 11,200 people, is located approximately five
miles from Washington, D.C. Consequently, the City must accommodate its role as part of
the larger regional area in terms of its economy, land values, development patterns, and
regional transportation needs. Transportation elements including roadways, sidewalks, trails,
and bikeways exist as critical components of the City’s infrastructure. The City has secured
Regional Surface Transportation Program (RSTP) funds to evaluate the overall pedestrian
and bicycle network within the City’s transportation infrastructure. Accordingly, the City of
Falls Church seeks proposals from qualified consulting firms to provide Professional
Consulting Services to develop a master pedestrian and bicycle plan for the City.

C. The City has a number of existing policy documents including, but not limited to the
Comprehensive Plan and the City Council Strategic Plan, that describe the City’s vision for
pedestrian and bicycle mobility. In addition, the City has data on existing pedestrian and
bicycle facilities.

D. This project is funded through VDOT.

 UPC = 85377

 Project = U000-110-134, P101

 Federal Number = RSTP-5401(847)
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III. SCOPE OF WORK/GOALS

A. The Contractor shall furnish all labor, resources, expertise, services and related work to
provide the City with a pedestrian and bicycle plan that will balance the needs of non-
motorized transportation with the various demands on the roadway system in this area. The
plan should present a feasible implementation plan for the City and show how this unified
plan will meet the following goals:

 Improve conditions for pedestrians and bicyclists;

 Calm traffic;

 Promote Americans with Disabilities Act (ADA) compliance; and

 Connect city residents with important transfer nodes (commercial corridors, new
developments, W&OD Trail, bus stops, Metro stations, etc).

B. In order to achieve these goals, the study should evaluate the City’s entire street network and
provide recommendations for each street classification. In addition, based on those criteria, it
should provide specific implementation measures for every street in the City.

C. The final deliverable should include the following:

1. An analysis of existing conditions to document the City’s needs and assets in terms of
pedestrian and bicycle mobility, and transit access. This report should provide a
qualitative analysis alongside a GIS-based data set. The information will help create a
picture of the current non-vehicular transportation system and will provide the baseline
for future expansion. The existing conditions analysis should include, but not
necessarily be limited to, an evaluation of the following:

 Existing transportation services and facilities including regional and local public
transportation, roadways, and pedestrian and bicycle facilities;

 Inventory of roadway characteristics that affect non-motorized transportation
(traffic volume, speed limit, on-street parking, lane width, available right-of-way,
public access easements, etc);

 Existing street designs and capacity

2. A comprehensive, master pedestrian and bicycle plan premised on the
Comprehensive Plan and other planning documents related to pedestrian and bicycle
mobility. This plan should show the specific, optimal improvements for City streets for
the three categories specified below.

 Pedestrian facility improvements: Identify specific locations for providing new
sidewalks, improving sidewalk width, removing obstacles within sidewalk realm
to meet ADA requirements, and adding pedestrian crossing mechanisms.

 Bicycle facility improvements: Identify specific locations for providing a bicycle
route(s) within the City in the form of shared travel lanes or dedicated lanes.

 Transit access improvements: Identify specific locations for improvements to
bus stops and other bus facilities.

3. A prioritized action plan for implementing the detailed improvements recommended
above. The action plan should identify and prioritize the transportation plan elements
and provide cost estimates, including right-of-way and/or easement acquisition, and
detailed engineering for the first tier of recommended improvements. Moreover, the
plan should discuss in detail the various funding options available to the City.

D. In addition to preparing the report, the selected consultant will be expected to participate in
meetings with the public, various Boards and Commissions, and the City Council.

E. See Section XIII for VDOT Mandatory Provisions and Forms.
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IV. PRE-PROPOSAL CONFERENCE

A non-mandatory Pre-Proposal Conference is scheduled for Friday October 16, 2009 at 11:00 am
in the Training Center of the Falls Church City Hall, Level G, 300 Park Avenue, Falls Church, VA
22046.

V. CONTRACT PERIOD AND RENEWAL OPTIONS

A. The proposed contract shall cover the target period from date of award through a one (1)
year period.

B. The contract may be renewed upon the same pricing, terms, and conditions at the expiration
of its term for a one (1) year renewal period by mutual agreement or as may be otherwise
negotiated by the parties.

C. Notice of intent to renew will be given to the Contractor in writing by the City, normally ninety
(90) days before the expiration date of the current contract. Failure to give such notice will
not constitute a breach of this contract. This notice will not be deemed to commit the City of
Falls Church to a contract renewal.

D. Non-Appropriation of Funds - All funds for payments by the City for goods/services under
contract are subject to the availability of general or specific annual appropriation for this
purpose by the City of Falls Church City Council. In the event of non-appropriation of funds
by the City Council for the goods or services provided under contract or substitutes for such
goods or services which are as advanced or more advanced in their technology, the City will
terminate the contract, without termination charge to the City, on June 30th of the then
current fiscal year or when the appropriation made for the then current year for the services
covered by the contract is spent, whichever event occurs first. If funds are not appropriated
at any time for the continuation of this Contract, cancellation will be accepted by the
Contractor on thirty (30) days prior written notice, but failure to give such notice shall be of no
effect and the City shall not be obligated under the contract beyond the date of termination.
Contractor will be reimbursed for the reasonable value of any actual, documented,
nonrecurring costs incurred but not amortized in the price of the supplies or services
delivered under the contract. No amount shall be allowed for anticipated profit on
unperformed services.

VI. PROJECTED REQUIREMENTS/ESTIMATED QUANTITIES:

A. Unless otherwise specified, any quantities detailed in this solicitation are estimates only, and
are given for the information of offerors and for the purpose of proposal evaluation. They do
not indicate the actual quantity of services that will be ordered or may be required to meet
the specifications or requirements in the Scope of Work since the actual volume will depend
upon requirements that develop during the contract period.

B. The City reserves to right to add, delete or change service types, site locations and/or
service frequency dependent upon requirements that may develop during the contract
period.

VII.PROPOSAL PREPARATION

A. GENERAL
1. Proposals must be signed by an authorized representative of the offeror. All information

requested must be submitted. Failure to submit all information requested may result in
the Purchasing Manager requiring prompt submission of missing information and/or
giving a lowered evaluation of the proposal. Proposals which are substantially
incomplete or lack key information may be rejected by the City at its discretion. Each
copy of the proposal should be bound in a single volume. Proposal contents shall be
arranged in the same order and identified with headings as presented herein. The City
encourages the use of recycled products, therefore, it is urged that proposals be
submitted on paper made from or with recycled content and be printed on both sides
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2. Offerors are cautioned not to contact members of the Evaluation Committee or other City
staff regarding this solicitation. The City will not consider information other than the
materials provided in a duly submitted proposal and/or subsequent interviews for
proposal evaluation purposes. If a City Staff member is approached by a potential offeror
or others who may have a material interest in this procurement, it will be immediately
reported to the City of Falls Church Purchasing Manager.

3. Offerors who submit a proposal in response to this RFP may be required to give an oral
presentation of their proposal to the Evaluation Committee. This will provide an
opportunity for the offeror to clarify or elaborate on the proposal, but will in no way change
the original proposal. The City’s Purchasing Manager will schedule the date, time and
location of these presentations. Oral presentations are an option and may not be
conducted. Therefore, proposals should be comprehensive and complete.

B. SPECIFIC REQUIREMENTS

Proposals should be thorough and detailed (in accordance with any page restrictions noted) so
that the Evaluation Committee may properly evaluate the offeror's capabilities to provide the
required services.

All pages of the Proposal should be printed on 8 ½” x 11” paper with type no smaller than
12 font size.

Offerors are required to submit the following as a complete proposal:

1. Table of Contents - All pages are to be numbered and indicate the offeror’s name.

2. RFP cover page, signed and completed as required.

The Offer’s signature on the RFP cover page certifies that:

(a) the proposal, as submitted, complies with all Terms and Conditions as set forth in
the referenced RFP unless otherwise detailed in the “Exceptions” section of the
proposal.

(c) in the preparation and submission of this proposal, said offeror did not, either
directly or indirectly, enter into any combination or arrangement with any person,
firm or corporation or enter into any agreement, participate in any collusion, or
otherwise take any action in the restraint of free, competitive bidding in violation
of the Sherman Act (15 U.S.C. Section 1 et seq.) or Sections 59.1-9.1 through
59.1-9.17 or Sections 59.1-68.6 through 59.1-68.8 of the Code of Virginia.

(d) the offeror (including any partner, associate, or subcontractor associated with the
provision of services under this RFP) is not currently suspended, debarred or
otherwise excluded from conducting business by the Commonwealth of Virginia
or any Political Subdivision from submitting bids on contracts for the type of
services covered by this solicitation, nor is offeror (partner, associate or
subcontractor) an agent of any person or entity that is currently so debarred,
suspended or excluded.

(e) the firm submitting the proposal is registered to do business in the
Commonwealth of Virginia.

3. Company overview. Include legal name of firm submitting proposal; main office address,
when and where incorporated along with name, telephone number and email address of
person to contact regarding proposal questions or issues if different from that on RFP
Cover page. Also identify a primary point of contact/project manager who will work with the
City during the term of any contract.
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4. Project Approach - A written narrative statement to include the data in sub sections a and b
below. The project approach narrative shall not exceed a MAXIMUM OF FIVE (5) PAGES.

a. A brief statement of the offeror’s understanding of the project’s Scope of Work with
explanation of technical approaches, organization of the project, and outline of the
proposed program for executing the requirements of the technical scope and
achieving project objectives. Offeror should include an awareness of difficulties in
completion of this undertaking and a plan for surmounting them.

b. Description of the proposed methodological approach for achieving valid and
reliable study conclusions for the desired scope of services and deliverables. This
section should include a general description of the tasks that the offeror will
complete relating to the deliverables, and an estimate of timelines and the
assigned personnel associated with those tasks. This section should include the
offeror’s timeline to complete the engagement within a target of one (1) year.

5. Experience - Information about experience should include direct experience with the
specific subject matter and describe specific consulting engagements or other professional
experience that is relevant to completing the required deliverables. Offeror should describe
their experience in conducting projects of the kind and size similar to that which this RFP
contains including timelines or charts if available.

a. Description of those persons the offeror will assign to this engagement.

b. Include the names and describe the experience and qualifications of any partners,
associates or critical subcontractors to be engaged by offeror for this project.
Include staff/partner/key personnel resumes along with copies of any relevant
engineering licenses of company and staff. If the offeror intends to employ
subcontractors, the proposal must also describe the qualifications and experience
of the subcontractor’s personnel to be assigned to this engagement and the
responsibilities to be assigned to such personnel.

c. This section should also indicate the extent of the offeror’s and assigned
individual’s experience in making presentations to elected officials and public
bodies.

6. References. Offeror must provide at least three (3) references for work similar in scope or
subject matter. This shall include the name and address of the reference, the name and
phone number of a person to contact, a brief description of the work that was performed
and the time period of the project or contract. These references shall exclude City
references.

7. VDOT Requirements - See Section XIII for VDOT Mandatory Provisions and Forms

8. A current Dunn and Bradstreet “Business Information Report” or other equivalent
independent study which includes an in-depth analysis of the offeror’s financial position,
business overview, products and services, history, executives, etc.

9. Exceptions: The offeror shall identify (by Section Number) any specific sections or issues
and elaborate on any exceptions and proposed resolution(s) to any and all technical,
functional, cost, or other issues and/or terms and conditions (including Special & General
Terms & Conditions) herein in a subsection labeled “Exceptions”.

VIII. PROPOSAL SUBMISSION REQUIREMENTS

A. In order to be considered for selection, offerors must submit a complete response to this
RFP. One (1) original and six (6) copies of each proposal must be submitted to the City’s
Purchasing Office as detailed below. In addition, one (1) virus free soft copy (PDF format) of
the proposal should be included in the package. No other distribution of proposals shall be
made by the offeror.
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B. All pages of the proposal are to be 8 ½” X 11” and printed with type no smaller than 12 font
size.

C. Proposals shall be placed in a sealed, opaque envelope, and clearly marked in the lower left-
hand corner with the RFP number (RFP# 0906-10-PBP) and RFP title (Pedestrian & Bicycle
Plan), and the date/time proposals are scheduled to be received. Proposals are to be
submitted by mail, courier or delivered in person ONLY to:

Attn: Purchasing Manager
City Of Falls Church
300 Park Avenue, Rm 300 E, 3rd Floor, East Wing
Falls Church, Virginia 22046
(703) 248-5007

D. The City Purchasing Office is open for the receipt of proposal from 8:30 AM until 4:30 PM,
Monday through Friday (excluding City holidays). The City is not responsible for deliveries
attempted outside of these time periods or misdirected to other offices.

E. Any proposal received after 11:00 a.m., on November 12, 2009 whether by mail or otherwise,
will be returned unopened. The time of receipt shall be determined by the time the proposal
is signed in at the Purchasing Office. Offerors are solely responsible for ensuring that their
proposal is stamped by Purchasing Office personnel by the deadline indicated.

F. If the City declares administrative or liberal leave, scheduled receipt of proposals will be
extended to the next business day after which administrative or liberal leave has been
canceled.

G. Oral proposals or proposals delivered by electronic means such as facsimile and e-mail are
not allowed and proposals so delivered will not be considered.

H. All questions regarding this solicitation must be in writing and received by no later than five
(5) business days prior to the RFP closing date. No inquiries, if received by the Purchasing
Manager within five (5) days of the date set for the opening of proposals, will be given any
consideration. Any material interpretation of a specification, as determined by the Purchasing
Manager, will be expressed in the form of an addendum which will be sent to all prospective
offerors and/or posted on the City’s website (www.fallschurchva.gov) no later than two (2)
days before the date set for receipt of proposals. Oral answers will not be authoritative.

I. All erasures, interpolations, and other changes in the proposal shall be signed or initialed by
the offeror. Carelessness in quoting business terms (i.e. prices), or in preparation of the
proposal will not relieve the offeror. When an error is made in extending total prices, the unit
price will govern. Offerors are cautioned to recheck their proposals for possible error. Errors
discovered after negotiation cannot be corrected, and the offeror will be required to perform if
its proposal is accepted.

J. By submitting a proposal in response to this Request for Proposal, the offeror represents it
has read and understands the Scope of Work, Specific Provisions, General Terms and
Conditions any other attachments hereto and has familiarized itself with all federal, state, and
local laws, ordinances, and rules and regulations that in any manner may affect the cost,
progress, or performance of the contract work.

K. The failure or omission of any offeror to receive or examine any form, instrument, addendum,
or other documents or to acquaint itself with conditions existing at the site, if applicable, shall
in no way relieve any offeror from any obligations with respect to its proposal or to the
contract.

L. Trade secrets or proprietary information submitted by an offeror in response to this Request
for Proposal shall not be subject to public disclosure under the Virginia Freedom of
Information Act; however, the offeror must invoke the protection of this section prior to or
upon submission of data or materials, and must identify the data or other materials to be
protected and state the reasons why protection is necessary (Section 2.2-4342F of the Code
of Virginia).
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M. The offeror agrees that proposals will remain firm for a period of one hundred and twenty
(120) calendar days after the date specified for receipt of the RFP.

N. The City has the indisputable right to cancel the RFP and/or stop the RFP without giving any
justification and/or accept or reject any proposal, or part of any proposal.

O. .Conditional proposals are subject to rejection in whole or in part.

P. Under no circumstances shall an offeror, whose proposal has not been awarded, be entitled
to any claim for compensation under this solicitation.

IX. PROPOSAL EVALUATION

A. Proposals shall be evaluated by the City’s Selection & Evaluation Committee
(“Committee”).

B. The following factors will be considered by the Committee in the award of a contract:

1. Credentials of Project Team - Qualification of the firm with appropriately qualified,
licensed and experienced personnel necessary to perform the work. Proposed
project resources. Strength of the resumes of the project manager/point of contact
and other staff, partners, subcontractors proposed to do the work. Engineering
license issued by the State of Virginia. Copy of License should be provided with the
proposal.

2. Experience with Similar Projects - Documented experience in performing similar
professional services. Favorable references from other commercial and/or
government entities.

3. Project Approach - Depth of response and a clearly demonstrated understanding of
the services to be provided and work to be performed including but not limited to
completeness and reasonableness of the offeror's plan for accomplishing the Scope
of Services. Approach, completeness and reasonableness of the offeror’s plan,
timeline, and milestones for accomplishing the tasks. Ability to meet proposed
target/schedules.

4. Proposal Presentation - Proposals should be complete and provide all key
information. Proposals should be prepared simply and economically, providing a
straightforward, concise description of capabilities to satisfy the requirements of the
RFP. Emphasis should be on completeness and clarity of context.

5. Interview Presentation (Optional) - Presenter’s familiarity with the project and ability
to verbally address questions and requests for clarification. Ability to convey
understanding of RFP scope and requirement and to clearly and logically clarify
and/or elaborate offer’s proposal and address resources and deliverables. This will
provide an opportunity for the offeror to clarify or elaborate on the proposal, but
will in no way change the original proposal.

Offerors may be required to give an oral presentation of their proposal to the City.
This will provide an opportunity for the offeror to clarify or elaborate on the proposal,
but will in no way change the original proposal. Oral presentations are an option and
may not be conducted.

C. The following ranking criteria will be used in addition to the review of professional
competence of each offeror for initial evaluation of the responsive and responsible offerors
to determine the short-listed firms:

MAXIMUM POINTS

1. Credentials of project team 25
2. Experience with similar projects 25
3. Project Approach (five pages maximum) 30
4. Proposal Presentation 20

Total 100
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D. The City is using the Competitive Negotiation Method (Professional Services) for source
selection, per the Virginia Public Procurement Act, for this procurement.

X. BASIS OF AWARD

A. The City’s Selection Committee (“Committee”) shall review all proposals and engage in individual
discussions with three (3) or more of the short listed firms deemed fully qualified, responsible and
suitable by the Committee on the basis of initial responses with emphasis on professional
competence, strength and weaknesses of their narrative statements, response to questions,
interview/technical presentation and overall competence to provide the required services.
Repetitive informal interviews shall be permissible. The offerors shall be encouraged to elaborate
on their qualifications and performance data or staff expertise qualifications pertinent to the
proposed project, as well as alternate concepts.

B. At the discussion stage, the public body may request and discuss non-binding estimates of total
project costs including but not limited to non-binding man-hours or costs for services.

C. Proprietary information from competing offerors shall not be disclosed to the public or to the
competitors.

D. At the conclusion of the informal interviews, on the basis of evaluation factors outlined in this
Request for Proposals and all information developed in the selection process to this point, the
Evaluation Committee, shall select, in the order of preference, three or more offerors whose
professional qualifications and proposed services are deemed most meritorious. Negotiations
shall then be conducted, beginning with the offeror ranked first. If a contract satisfactory and
advantageous to the City can be negotiated at a price considered fair and reasonable, the award
shall be made to that offeror. Otherwise, negotiations with the offeror ranked first shall be
formally terminated and negotiations conducted with the offeror ranked second, and so on until
such a contract can be negotiated at a fair and reasonable price. Alternately, the City may elect
to cancel this solicitation and make no award.

E. Should the Committee determine in writing that only one (1) offeror is fully qualified, or that one
(1) offeror is clearly more highly qualified and suitable than the others under consideration, a
contract may be negotiated and awarded to that offeror.

F. The award document will be a contract incorporating by reference all the requirements, terms,
and conditions of the solicitation and the offeror’s proposal as negotiated.

G. Offerors are advised that, in the event of receipt of an adequate number of proposals, which, in
the opinion of the City, require no clarifications and/or supplementary information, such proposals
may be evaluated without further discussion. Hence, proposals should be initially submitted with
the most complete and favorable terms from a technical standpoint which offerors are capable of
submitting to the City. Should proposals require additional clarification and/or supplementary
information, offerors should be prepared to submit such additional clarification and/or
supplementary information, in a timely manner, when so requested.

H. Public announcement of an award or intent to award will be posted on the City’s Purchasing and
Procurement Web Page (www.fallschurchva.gov; “Purchasing and Procurement” link)

XI. SPECIFIC PROVISIONS

Precedence of Terms: In the event that there is a conflict between any specific terms and conditions
in this section, specific terms of the General Conditions and Instructions to Bidders/Offers, or specific
terms of the VDOT Mandatory Provisions, the VDOT Provisions shall take precedence, followed by
the Specific Provision of this Section.
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1. Mandatory Use Of Forms And Terms And Conditions

Failure to submit a bid accompanied by the signed and dated Cover Sheet provided shall be
a cause for rejection of the bid. Return of the complete document is required. Modification of
or additions to any portion of the solicitation may be cause for rejection of the bid; however,
the City reserves the right to decide, on a case-by-case basis, in its sole discretion, whether
or not such a bid should be considered as non-responsive.

2. Choice Of Law

Any contract resulting from this solicitation is made, entered into, and shall be performed in
the City of Falls Church, Virginia, unless otherwise specified, and shall be governed by the
applicable laws of the Commonwealth of Virginia. Any dispute arising out of the contract, its
interpretations, or its performance shall be litigated only in either the General District Court or
in the Circuit Court of the County of Arlington, Virginia.

3. Compliance With Laws

The Contractor shall comply at its own expense with all federal, state, and local laws, rules,
regulations, and orders that are directly or indirectly related to the Contractor’s performance
under the contract, including procurement of required permits, certificates, licenses,
insurance, approvals, and inspections. The Contractor shall comply with the Code of Virginia
and Section 2.2-4300, the Virginia Procurement Act. The Code of Virginia and the Virginia
Public Procurement Act are incorporated herein by reference.

4. License Requirement

All firms doing business in the City of Falls Church must be licensed in accordance with the
City’s Business, Professional and Occupational Licensing (BPOL) Tax Ordinance.
Wholesale and retail merchants without a business location in the City are exempt from this
requirement. Questions regarding the BPOL license and tax should be referred to the Office
of the Commissioner of the Revenue, 300 Park Avenue, Suite #104E, Falls Church, Virginia
22046-3301. Phone: (703) 248-5019; Fax: (703) 248-5212

5. Cooperative Procurement

As authorized in Section 2.2-4304 of the Code of Virginia, the City may participate in,
sponsor, conduct or administer a cooperative procurement agreement on behalf of or in
conjunction with one or more other public bodies, or public agencies or institutions or
localities of the several states, of the United States or its territories, or the District of
Columbia, for the purpose of combining requirements to increase efficiency or reduce
administrative expenses in any acquisition of goods and services.

Except for contracts for professional services, a public body may purchase from another
public body's contract even if it did not participate in the request for proposal (RFP) or
invitation for bid (IFB), if the RFP or IFB specified that the procurement was being conducted
on behalf of other public bodies. Nothing herein shall prohibit the assessment or payment by
direct or indirect means of any administrative fee that will allow for participation in any such
arrangement.

If authorized by the Bidder(s)/Offeror(s), the resultant contract(s) may be extended to any
such public bodies, or public agencies or institutions or localities described above to
purchase at contract prices in accordance with contract terms. Any jurisdiction using such
contracts shall place its own order(s) directly with the successful Contractor(s). The City acts
only as the Contracting Agent and is not responsible for placement of orders, payment or
discrepancies of the participating jurisdictions. It is the Contractor’s responsibility to notify the
jurisdictions of the availability of contract(s).

Bidders/Offerors not desiring to sell the products or services offered under this
solicitation to other jurisdictions under this clause shall so indicate, specifically or in
general, such excluded public bodies in their solicitation response.
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6. Insurance

a. The Contractor is responsible for its work and for all materials, tools equipment,
appliances, and property of any and all description used in connection therewith. The
Contractor assumes all risk of direct and indirect damage of or injury to any person or
property wherever located, resulting from any action, omission, commission or
operation under the contract, or in any way whatsoever with the contracted work.

b. The Contractor shall, during the continuance of all work under the contract provide the
insurance as detailed below:

1) Maintain statutory Workers’ Compensation and Employer’s Liability insurance
in limits of not less that $100,000 to protect the contractor from any liability or
damages for any injuries (including death and disability) to any and all of its
employees, volunteers, or subcontractors including any and all liability or
damage which may arise by virtue of any statute or law in force within the
Commonwealth of Virginia, or which may be hereinafter enacted.

2) Maintain Commercial General Liability insurance in the amount of $1,000,000
per occurrence/aggregate, to protect the Contractor, its subcontractors, and
the interest of the City, its officers and employees against any and all injuries
to third parties, including bodily injury and personal injury, wherever located,
resulting from any action or operation under the Contract or in connection with
the contracted work. The General Liability insurance shall also include the
Broad Form Property Damage endorsement, in addition to coverages for
explosion, collapse and underground hazards, where required. Completed
operations liability endorsement shall continue in force for three years
following completion of the contract.

3) Maintain owned, non-owned, and hired Automobile Liability insurance, in the
amount of $1,000,000 per occurrence/aggregate, including property damage,
covering all owned, non-owned, borrowed, leased, or rented vehicles
operated by the contractor. In addition, all mobile equipment used by the
contractor in connection with the contracted work, will be insured under either
a standard Automobile Liability policy, or a Commercial General Liability
policy. The Garage Keeper’s Liability coverage shall also be maintained
where appropriate.

4) Maintain Environmental Impairment Liability Insurance including sudden and
accidental pollution and in transit coverage as well as coverage for storage at
site in the limits of $2,000,000 per occurrence/aggregate where appropriate.

5) Maintain Professional Liability Insurance in the amount of $1,000,000 per
occurrence/aggregate to cover each individual professional staff where
appropriate.

6) Liability insurance may be arranged by General Liability and Automobile
Liability policies for the full limits required or by a combination of underlying
Liability policies for lesser limits with the remaining limits provided by an
Excess or Umbrella Liability policy

c. The coverage shall be provided by a carrier(s) companies admitted within the
Commonwealth of Virginia, with the A.M. Best’s Key Rating of at least A:VI.

d. No change, cancellation, or non-renewal shall be made in any insurance coverage
without a forty five (45) day advance written notice to the City. The Contractor shall
furnish a new certificate prior to any change or cancellation dated. The failure of the
Contractor to deliver a new and valid certificate will result in suspension of all payments
until the new certificate is furnished.

e. During the period of the contract, the City reserves the right to require the contractor to
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furnish certificates of insurance for the coverage required.

f. The Contractor will provide an original, signed Certificate of Insurance citing the
contract number and such endorsements as prescribed herein before any work is
started.

g. Compliance by the Contractor and all subcontractors with the foregoing requirements
as to carrying insurance shall not relive the Contractor and all subcontractors of their
liabilities provisions of the contract.

h. The City, its officers and employees shall be named as an “additional insured” in the
Automobile and General Liability policies and it shall be stated on the Insurance
Certificate that his coverage “is primary to all other coverage the City may possess.”

i. If an “ACCORD” Insurance Certificate form is used by the Contractor’s insurance agent,
the words, “endeavor to” and “….. but failure to mail such notice shall impose no
obligation or liability of any kind upon the company” in the “Cancellation” paragraph of
the form shall be deleted or crossed out.

7. Invoicing And Payment

Upon satisfactory delivery of the products and/or completion of the services, all invoices to
the City shall reference the applicable Purchase Order number and be submitted to:

City of Falls Church
Attn: Finance
300 Park Ave., 3rd Floor East
Falls Church, Virginia 22046

The prices and payments shall be full compensation for the products, services, labor, tools,
equipment, transportation and all other incidentals necessary to deliver the products and/or
complete the services ordered.

Payment will be made once each month based upon actual services rendered. All such
invoices will be paid net thirty (30) days after receipt of an undisputed invoice unless (i)
more favorable terms are stated on Contractor’s invoice and the City elects to pay on such
terms, or (ii) any items thereon are questioned, in which event payment will be withheld
pending verification of the amount claimed and the validity of the claim. The Contractor
shall provide complete cooperation during any such investigation.

Payment by the City of such invoices does not mean or imply that the goods or services
have been accepted and does not impair or limit in any way the City’s full rights and
remedies which shall be and remain as set forth hereof.

The City reserves the right to withhold any or all payments or portions thereof for
Contractor's failure to perform in accordance with the provision of the contract or any
modifications thereto.

Conflicting pre-printed provisions on the reverse or front of the Contractor’s form(s) shall be
deemed deleted.

8. Safety

All contractors and subcontractors performing services for the City are required to comply
with OSHA standards, all other Federal and State guidelines, and other industry accepted
safety rules and regulations.

9. Warranties

Contractor represents and warrants that all products will be new, free from defects in
material or workmanship and will conform to, comply, function and perform in accordance
with the requirements and specifications, and that Contractor will make all necessary
adjustments, repairs and replacements to maintain all goods in such condition during the
term of the applicable warranty, in accordance with the terms and conditions hereof.
Unless otherwise specified such adjustments, repairs and replacements will be provided at
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no additional cost to the City during the applicable warranty term. Contractor further
warrants that each product furnished under the contract will perform such general and
specific operations and have such general and specific characteristics as described and
claimed for them in any of Contractor’s published literature, descriptions and specifications
whether or not such literature, descriptions and specifications are included in or referenced
by a Purchase Order or this Agreement.

Contractor warrants to the City that services provided hereunder shall be diligently,
efficiently and skillfully performed in a manner which meets or exceeds the highest
prevailing standards in the industry, and in accordance with applicable specifications.

All warranties shall survive inspection, acceptance and payment.

Contractor’s and/or manufacturer’s warranty shall cover all parts and factory labor.

10. Default

In case of failure to deliver products, to meet specifications, in accordance with the contract
terms and conditions, the City, after due oral or written notice, may procure them from other
sources and hold the Contractor responsible for any resulting additional purchase and
administrative costs. This remedy shall be in addition to any other remedies which the City
may have.

11. Termination

Subject to the provisions below, the contract may be terminated by the City upon thirty days
(30) written notice; but if any work or service hereunder is in progress, but not completed as of
the date of termination, then the contract may be extended upon written approval of the City until
said work or services are completed and accepted.

a. Termination for Convenience

In the event that the contract is terminated or cancelled upon request and for the
convenience of the City, without the required thirty (30) days advance written notice,
then the City shall pay the Contractor a reasonable, equitable adjustment in the
contract price for completed performance, but no amount shall be allowed for
anticipated profit on unperformed services.

b. Termination for Cause

The City may terminate the contract for cause, default, or negligence on the part of
the Contractor at any time. Termination by the City for cause, default or negligence
on the part of the Contractor shall be excluded from the foregoing provision (a)
hereinabove; termination cost, if any, shall not apply. The thirty (30) days advance
notice requirement is waived in the event of Termination for Cause. In the event any
Termination for Cause is found to be improper or invalid by any court of competent
jurisdiction, then such termination shall be deemed to have been a Termination for
Convenience.

c. Termination Due to Unavailability of Funds in Succeeding Fiscal Years

Applicable multiyear contracts may be continued each fiscal year only after funding
appropriations and program approval have been granted by the Falls Church City
Council. If necessary funds are not appropriated or otherwise made available to
support continuation of the performance of the contract in a subsequent fiscal year, then
the contract shall be canceled on the last day of the then current fiscal year or when the
appropriation made for the then current year for the services covered by this Contract is
spent, whichever event occurs first, and the Contractor shall be reimbursed for the
reasonable value of any documented nonrecurring costs incurred but not amortized in
the price of the supplies or services delivered under this agreement. No amount
shall be allowed for anticipated profit on unperformed services.



RFP No. 0906-10-PBP

Page 15 of 76

12. Inspection And Acceptance

The City reserves the right to conduct any test/inspection it may deem advisable to assure
goods and services conform to the specifications. If goods or services do not conform to
requirements, in addition to all other rights and remedies City may have, the City may reject
the goods or services in full or part. Non-conforming goods may be returned or non-
conforming services rejected at the City's option for refund, credit or replacement at
Contractor's expense. Goods rejected upon receipt remain the property of Contractor. The
City's inspection, or lack of inspection, shall not affect any express or implied warranties,
nor shall the City waive any rights to return goods which contain latent defects discovered
in the testing of the City's products containing such goods. Nothing in this section affects
or limits any of the City’s rights or remedies available under the contract.

13. Delays

If delay is foreseen, Contractor shall give thirty (30) days prior written notice to the
designate City Project Manger. The City has the right to extend delivery date if reasons
appear, in the sole discretion of the City, to be valid. Contractor must keep the City advised
at all times of status of order. Except as otherwise provided in the contract, default in
promised delivery or failure to meet specifications, authorizes the City to purchase
supplies, equipment, or services elsewhere and charge full increase in cost and handling to
defaulting Contractor.

14. Obligation Of Bidder/Offeror

By submitting a bid/proposal, the Contractor covenants and agrees that he has satisfied
itself, from its own investigation of the conditions to be met, that Contractor fully
understands bidder’s obligation and will not make any claim for, or have right to
cancellation or relief from the contract because of any misunderstanding or lack of
information.

15. Debarment Status

By submitting their bids, all bidders certify that they are not currently debarred from
submitting bids on contracts by any agency of the Commonwealth of Virginia, nor are they
an agent of any person or entity that is currently debarred from submitting bids on contracts
by any agency of the Commonwealth of Virginia.

16. Correspondence

All communications between the parties relating to material contractual issues shall be
through the Purchasing Manager and must be in writing to be deemed binding.

17. Work Site Damages

Any damage to property, whether owned by the City or others, resulting from work
performed under this contract, shall be repaired or replaced to the City’s satisfaction at the
Contractor’s expense. Contractor shall immediately notify City of any such damages.

18. Purchase Orders

Contractor shall not start work prior to the receipt of a purchase order. A purchase order
may be enclosed with the resulting contract or may be issued shortly thereafter, and will
become an integral part of the resulting contract. The purchase order indicates that
sufficient funds have been obligated as required by Title 15 or the Code of the
Commonwealth of Virginia and assures distribution of the necessary receiving reports.

Any purchase order issued by the City which references this solicitation or resultant
contract, shall be deemed to be placed under and incorporate the terms and conditions of
this solicitation or resultant contract as well as any supplemental terms and conditions
agreed to by the parties in writing. However, the City’s failure to specifically incorporate,
identify, or reference the contract on any purchase order shall in no manner affect the
applicability of these terms and conditions.
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19. Data Sources

The City will provide the Contractor with all necessary and available data possessed by the
City that relates to the contract. However, the Contractor is responsible for all costs for
acquiring other data or processing, analyzing, or evaluating City data.

20. Additions/Deletions:

The City reserves the right to add similar items/services or delete items/services specified
in the resultant contract as requirements change during the period of the contract. The City
and the Contractor will mutually agree to prices for items/services to be added to the
contract and/or reduction in overall costs for items/services deleted. Contract amendments
will be issued for all additions or deletions.

21. Changes

The City may, at any time, by written order, require changes in the products to be provided
or services to be performed by the Contractor. If such changes cause an increase or
decrease in the Contractor’s cost of, or time required for performance of any services or
provision of products under the contract, an equitable adjustment shall be made and the
contract shall be modified in writing accordingly. The City must approve all work that is
beyond the scope of this solicitation. Actual projects/tasks will be ordered in writing by the
City, unless for an emergency situation, the Contractor may not begin work on projects until
such time as a written authorization and approval of the funding for the project is made.

No services for which an additional cost or fee will be charged by the Contractor shall be
furnished without the prior written authorization of the City.

22. Dispute Resolution

Arbitration shall not be applicable but the parties shall negotiate in good faith to resolve any
dispute arising under this Agreement. Disputes by Contractor with respect to the contract
which are not otherwise disposed of by mutual agreement shall be submitted in writing and
forwarded to the City Purchasing Manager. The Contractor’s dispute shall detail all
pertinent facts of the dispute and the desired outcome.

Such dispute shall be considered and decided in the first instance by the City’s Purchasing
Manager, whose decision shall be reduced to writing and forwarded to the Contractor within
twenty (20) days of receipt of such written dispute. The decision of the Purchasing Manager shall
be final and binding unless within twenty (20) days from the date of such decision, the
Contractor forwards a written appeal addressed to the City Manager with copy to the
Purchasing Manager. Within twenty (20) days of receipt of such written appeal, the City
Manager shall reduce his/her decision to writing and mail or otherwise furnish a copy
thereof to the Contractor.

The decision of the City Manager shall be final and binding unless the Contractor appeals within
six (6) months of the date of the final written decision by instituting legal action as provided
in the Code of Virginia. Pending a final determination of a properly appealed decision of
the Purchasing Manager, the Contractor shall proceed diligently with the performance of
the Contract in accordance with that decision.

In accordance with §2.2-4363 of the Code of Virginia, Contractual claims, whether for money or
other relief, shall be submitted in writing no later than sixty (60) days after final payment.
However, written notice of the contractor's intention to file a claim shall be given at the time of the
occurrence or beginning of the work upon which the claim is based. Nothing herein shall
preclude a contract from requiring submission of an invoice for final payment within a certain
time after completion and acceptance of the work or acceptance of the goods. Pendency of
claims shall not delay payment of amounts agreed due in the final payment.

23. Non-Waiver

No waiver of a breach, failure of any condition, or any right or remedy contained in or
granted by the provisions of the contract, shall be effective unless it is in writing and signed
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by the party waiving the breach, failure, right, or remedy. No waiver of any breach, failure,
right, or remedy, whether or not similar, nor shall any waiver constitute a continuing waiver
unless the writing so specifies.

The City's failure at any time to enforce any of the provisions of the contract or any right or
remedy available hereunder or at law or equity, or to exercise any option herein provided
will in no way be construed to be a waiver of such provisions, rights, remedies or options or
in any way to affect the validity of this agreement. The exercise by the City of any rights,
remedies or options provided hereunder or at law or equity shall not preclude or prejudice
the exercising thereafter of the same or any other rights, remedies, or options.

24. News Release/Publicity By Contractors

As a matter of policy, the City does not endorse the products or services of a Contractor.
News releases or other publicity concerning any resultant contract from this solicitation will
not be made by a Contractor without the prior written approval of the City. All proposed
news releases will be routed to the Purchasing Manager for review and consideration of
approval.

25. Relationship Of Parties

In providing any goods or services under any resulting contract, the Contractor is acting
solely as an independent contractor and not as an agent of any other party. Persons
furnished by the respective parties shall not be considered employees of the other party for
any purpose. Nothing contained in the solicitation or any resultant contract is intended to
give rise to a partnership or joint venture between the parties.

26. Provisions Required By Law Deemed Inserted

Each and every provision of laws and clauses required by law to be inserted in a contract
resulting from this solicitation shall be deemed to be inserted and incorporated by
reference. The contract shall be read and enforced as though the required provisions are
included and if through mistake or otherwise, any such provision is not inserted or not
correctly inserted, then upon the application of either party, the contract may be amended
to make such Insertion.

XII.GENERAL CONDITIONS AND INSTRUCTIONS TO BIDDERS/OFFERS

A. The general rules and conditions which follow apply to all purchases and become a definite part of
each formal solicitation and resulting contract award issued by the City, unless otherwise specified.
Bidders/Offerors or their authorized representatives are expected to inform themselves fully as to the
conditions, requirements, and specifications before submitting bids; failure to do so will be at the
bidder's own risk and relief cannot be secured on the plea of error.

B. Subject to all state and local laws and all rules, regulations and limitations imposed by legislation of
the federal government, bids/proposals on all solicitations issued by the City will bind bidders/offerors
to applicable conditions and requirements herein set forth unless otherwise specified in the
solicitation.

C. If there is a conflict between the terms and conditions in this “General Conditions and Instructions to
Bidder/Offeror” and the Specific Provisions and/or conditions in other attachments to this solicitation,
the latter shall take precedence.

1. DEFINITIONS: The terms defined in this section shall have the meanings set forth below
whenever they appear regardless of case (capitalized or not), unless the context in which they
are used clearly requires a different meaning or a different definition is described for a
particular Section or provision:

a. BEST VALUE: As predetermined in the Request for Proposal, means the overall
combination of quality, price, and various elements of required services that in total are
optimal relative to a public body’s needs.
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b. BID: The offer of a bidder to provide specific goods or services at specified prices and/or
other conditions specified in the solicitation (Invitation for Bid).

c. BIDDER/OFFEROR: Any individual, company, firm, corporation, partnership or other
organization bidding on solicitations issued by the Purchasing Manager and offering to
enter into contracts with the City. The term "bidder" will be used throughout this document
and shall be construed to mean "offeror" where appropriate.

d. CONTRACTOR: Any individual, company, firm, corporation, partnership or other
organization to whom an award is made by the City.

e. CITY: City of Falls Church.

f. DAY: Unless otherwise specified “day” or “days” shall mean calendar days

g. GOODS: All material, equipment, supplies, printing, and automated data
processing/information technology hardware and software.

h. INFORMALITY: A minor defect or variation of a bid or proposal from the exact
requirements of the invitation to bid or the request for proposal which does not affect the
price, quality, quantity or delivery schedule for the goods, services or construction being
procured.

i. INVITATION FOR BID (IFB): A request which is made to prospective suppliers (bidders)
for their quotation on goods or services desired by the City. The issuance of an IFB will
contain or incorporate by reference the specifications and contractual terms and conditions
applicable to the procurement.

j. OPEN MARKET PROCUREMENT: A method of competitive bidding for the purchase or
lease of goods, non-professional services or for the purchase of insurance, construction, or
construction management when the estimated cost thereof shall be less than $50,000.

k. PROFESSIONAL SERVICES: Any type of professional service performed by an
independent contractor within the practice of accounting, actuarial services, architecture,
dentistry, land surveying, landscape architecture, law, medicine, optometry, pharmacy, or
professional engineering (which shall be procured as set forth in the Code of Virginia §2.2-
4301 in the definition of competitive negotiation at paragraph 3 (a).

l. PROPOSAL: The offer of a supplier to provide goods and/or services in accordance with
general specifications or requirements in a Request for Proposal solicitation (RFP). A
Proposal is subject to scope and price negotiation.

m. PURCHASING MANAGER: The Purchasing Manager employed by the City of Falls
Church, Virginia.

n. REQUEST FOR PROPOSAL (RFP): A request which is made to prospective suppliers
(Offeror) for a Proposal. The RFP will specify the evaluation factors to be used and will
contain or incorporate by reference other contractual terms and conditions applicable to the
procurement.

o. RESPONSIBLE BIDDER/OFFEROR: An individual, company, firm, corporation,
partnership or other organization having the capability in all respects to perform fully the
contract requirements, and also having the moral and business integrity and reliability
which will assure good faith performance, and having been prequalified, if required.
(Reference Section 22 “AWARD OR REJECTION OF BIDS/OFFERS” below).

p. RESPONSIVE BIDDER/OFFEROR: An individual, company, firm, corporation, partnership
or other organization having submitted a bid which conforms in all material respects to the
Invitation For Bid or Request For Proposal. (Reference Section 22 “AWARD OR
REJECTION OF BIDS/OFFERS” below).

q. SERVICES: Any work performed by an independent contractor wherein the service
rendered does not consist primarily of acquisition of equipment or materials, or the rental of
equipment, materials and supplies.
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r. SOLICITATION: Depending upon the context – (1) an RFP or IFB or (2) the process of
notifying prospective bidders/offerors that the City wishes to receive bids/proposal on a set
of requirements to provide goods or services.

s. STATE: Commonwealth of Virginia.

CONDITIONS OF SOLICITATION RESPONSE (BID OR PROPOSAL)

2. FORMS - Unless otherwise specified in the solicitation, all bids shall be submitted on the forms
provided, including the Pricing Schedule(s), properly signed in ink in the proper spaces and
submitted in a sealed envelope. Should the bid prices and/or any other submissions differ on
the copy of the submitted bid, the ORIGINAL copy shall prevail.

3. ERRORS IN BIDS-When an error is made in extending total prices, the unit bid price will govern.
Erasures in bids must be initialed by the bidder.

4. WITHDRAWAL OF BIDS-
a. A bidder for a public construction contract, other than a contract for construction or

maintenance of public highways, may withdraw his or her bid from consideration if the price
bid was substantially lower than the other bids due solely to a mistake therein, provided the
bid was submitted in good faith, and the mistake was a clerical mistake as opposed to a
judgment mistake, and was actually due to an unintentional arithmetic error or an
unintentional omission of a quantity of work, labor or material made directly in the
compilation of a bid, which unintentional arithmetic error or unintentional omission can be
clearly shown by objective evidence drawn from inspection of original work papers,
documents and materials used in the preparation of the bid sought to be withdrawn. If a bid
contains both clerical and judgment mistakes, a bidder may withdraw his bid from
consideration if the price bid would have been substantially lower than the other bids due
solely to the clerical mistake, that was an unintentional arithmetic error or an unintentional
omission of a quantity of work, labor or material made directly in the compilation of a bid
which shall be clearly shown by objective evidence drawn from inspection of original work
papers, documents and materials used in the preparation of the bid sought to be withdrawn.
The bidder shall give notice in writing to the Purchasing Manager of his or her claim of right
to withdraw his or her bid within two (2) business days after the conclusion of the bid
opening procedure and shall submit original work papers with such notice.

b. A bidder for a contract other than for public construction may request withdrawal of his or
her bid under the following circumstances:

1) Requests for withdrawal of bids prior to opening of such bids shall be transmitted to
the Purchasing Manager in writing.

2) Requests for withdrawal of bids after opening of such bids but prior to award shall be
transmitted to the Purchasing Manager, in writing, accompanied by full
documentation supporting the request. If the request is based on a claim of error,
documentation must show the basis of the error. Such documentation may take the
form of supplier quotations, vendor work sheets, etc. If bid bonds were tendered with
the bid, the City may exercise its right of collection.

c. No bid may be withdrawn under this paragraph when the result would be the awarding of
the contract on another bid of the same bidder or of another bidder in which the ownership
of the withdrawing bidder is more than five percent.

d. If a bid is withdrawn under the authority of this paragraph, the lowest remaining bid shall be
deemed to be the low bid.

e. No bidder who is permitted to withdraw a bid shall, for compensation, supply any material or
labor to or perform any subcontract or other work agreement for the person or firm to whom
the contract is awarded or otherwise benefit, directly or indirectly, from the performance of
the project for which the withdrawn bid was submitted.

f. If the City denies the withdrawal of a bid under the provisions of this paragraph, it shall
notify the bidder in writing stating the reasons for its decision and award the contract to
such bidder at the bid price, provided such bidder is a responsible and responsive bidder.
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g. Work papers, documents, and materials submitted in support of a withdrawal of bids may
be considered as trade secrets or proprietary information subject to the conditions of the
Virginia Freedom of Information Act.

5. ACCEPTANCE OF BIDS/PROPOSALS - BINDING 90 DAYS - Unless otherwise specified, all
bids or proposals submitted shall be binding for ninety (90) calendar days following solicitation
opening date, unless extended by mutual consent of all parties.

6. BID OPENING - All bids received in response to an Invitation for Bid (IFB) will be opened at the
date, time and place specified, read publicly, and made available for inspection as provided in
paragraph in this section entitled “Virginia Freedom of Information Act”.

7. PROPOSAL OPENING – The City is not obligated to open proposals in public. If the City elects to
do so, only the names of the Offerors submitting proposals will be read aloud. All proposals
received in response to a Request for Proposal (RFP) made available for inspection as provided in
paragraph in this section entitled “Virginia Freedom of Information Act”.

8. LATE BIDS/PROPOSALS: LATE bids/proposals will be returned to bidder/offeror UNOPENED if
the IFB/RFP number and return address is shown on the envelope.

9. CONDITIONAL BIDS - Conditional bids are subject to rejection by the City in whole or in part.

10. BIDS FOR ALL OR PART - Unless otherwise specified in the solicitation, the City reserves the
right to make award on all items in the aggregate or on any of the items on an individual basis,
whichever is in the best interest of the City. A bidder may restrict his/her bid to consideration in the
aggregate by so stating but shall name a single unit price on each item bid. Any bid in which the
bidder names a total price for all the articles without quoting a unit price for each and every
separate item may not be considered for award.

11. OMISSIONS & DISCREPANCIES-Any items or parts of any equipment listed in this solicitation
which are not fully described or are omitted from such specification, and which are clearly
necessary for the completion of such equipment and its appurtenances, shall be considered a part
of such equipment although not directly specified or called for in the specifications. Should a
bidder find discrepancies or ambiguities in, or omissions from, the solicitation, including the
drawings and/or specifications, he or she shall notify the Purchasing Manager at least five (5)
business days prior to the date set for the opening of bids. If necessary, the Purchasing
Manager will send a written addendum for clarification to all bidders no later than three (3)
business days before the date set for opening of bids. Notifications regarding specifications will
not be considered if received within five days of the date set for opening of bids.

12. BIDDER/OFFEROR INTERESTED IN MORE THAN ONE SOLICITATION - If more than one bid
or proposal is offered by any one party, either directly or by or in the name of his or her clerk,
partner, or other persons, all such bids may be rejected. A party who has quoted prices on work,
materials, or supplies to a bidder is not thereby disqualified from quoting prices to other bidders or
firms submitting a bid directly for the work, materials or supplies.

13. TAX EXEMPTION: The City is exempt from the payment of federal excise taxes and the payment
of State Sales and Use Tax on all tangible, personal property for its use or consumption. Tax
exemption registration number 54-6001271 applies. Certificated furnished upon request. The
price bid must be net, exclusive of taxes. However, when under established trade practice any
federal excise tax is included in the list price, a bidder may quote the list price and shall show
separately the amount of federal tax, either as a flat sum or as a percentage of the list price, which
shall be deducted by the City. Materials used in the performance of construction contracts are
subject to Virginia Sales/Use Tax as described in Section 630-10-27J of the Virginia Retail Sales
and Use Tax Regulations.

14. SUBSTITUTIONS: No substitutions or cancellations permitted without prior written approval by
the Purchasing Manager.

15. CONDITION OF COMMODITIES: All items bid/proposed shall be new, latest model, design or
pack and in first class condition, including containers suitable for shipments and storage, unless
otherwise indicated in bid invitation/proposal request. Verbal agreements to the contrary will not
be recognized.
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16. PROHIBITION AGAINST UNIFORM PRICING - The City shall encourages open and competitive
bidding by all possible means and shall endeavor to obtain the maximum degree of open
competition on all purchase transactions using the competitive sealed bidding, competitive
negotiation, or open market methods of procurement. In submitting a solicitation response each
bidder/offeror shall, by virtue of submitting a bid/proposal, guarantee that he or she has not been a
party with other bidders/offerors to an agreement to bid a fixed or uniform price. Violation of this
implied guarantee shall render void the bids of participating bidders. Any disclosure to or
acquisition by a competitive bidder, in advance of the opening of the bids, of the terms or
conditions of the bid submitted by another competitor may render the entire proceedings void and
may require re-advertising for bids.

17. PROHIBITION AS SUBCONTRACTORS UNDER COMPETITIVE SEALED BIDDING: No bidder
who is permitted to withdraw a bid shall, for compensation, supply any material or labor to or
perform any subcontract or other work agreement for the person or firm to whom the contract is
awarded or otherwise benefit, directly or indirectly, from the performance of the project for which
the withdrawn bid was submitted.

18. SAMPLES: Samples, if required, must be furnished free of expense to the City on or before date
specified; if not destroyed in examination, they will be returned to bidder, if requested, at bidder’s
expense. Each sample must be marked with the bidder's name and address, City's request
number and opening date. DO NOT ENCLOSE IN OR ATTACH BID TO SAMPLE.

SPECIFICATIONS

19. BRAND NAME OR EQUIVALENT ITEMS-Unless otherwise provided in the solicitation, the name
of a certain brand, make or manufacturer does not restrict bidders to the specific brand, make or
manufacturer named; it conveys the general style, type, character, and quality of the article
desired, and any article which the City in its sole discretion determines to be the equivalent of that
specified, considering quality, workmanship, economy of operation, and suitability for the purpose
intended, shall be accepted.

20. FORMAL SPECIFICATIONS-When a solicitation contains a specification which states no
substitutes, no deviation therefrom will be permitted and the bidder will be required to furnish
articles in conformity with that specification.

The bidder shall abide by and comply with the true intent of the specifications and not take
advantage of any unintentional error or omission, but shall fully complete every part as the true
intent and meaning of the specifications and drawings. Whenever the mention is made of any
articles, material, or workmanship to be in accordance with laws, ordinances, building codes,
underwriter's codes, A.S.T.M. regulations or similar expressions, the requirements of these laws,
ordinances, etc., shall be construed as to the minimum requirements of these specifications.

21. FEDERAL SPECIFICATIONS-Any Federal Specifications referred to herein may be obtained from
the GSA Federal Supply Service Bureau - Specification Section, 470 East L'Enfant Plaza, S.W.,
Suite #8100, Washington, D.C. 20407 (Voice: 1-202-619-8925, Fax: 1-202-619-8978).

AWARD

22. AWARD OR REJECTION OF BIDS/OFFERS:

a. The City shall award the contract to the lowest responsive and responsible bidder
complying with all provisions of the IFB, provided the bid price is reasonable and it is in the
best interest of the City to accept it.

b. Awards made in response to a RFP will be made to the highest qualified offeror whose
proposal is determined, in writing, to be the most advantageous to the City taking into
consideration the evaluation factors set forth in the RFP.

c. In determining the responsibility of a bidder or offeror, a number of factors, including but not
limited to the following factors will be considered. The bidder/offeror should:

1) be a regular dealer, supplier, or contractor, or when required in the solicitation an
authorized dealer, of the goods or services offered;
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2) have the ability to comply with the required delivery or performance schedule,
taking into consideration other business commitments;

3) have a satisfactory record of performance;

4) have a satisfactory record of integrity; and,

5) have the necessary facilities, organization, experience, technical skills, and
financial resources to fulfill the terms of the purchase order or Contract.

d. To be considered for an award, a bid or offer must comply in all material respects with the
RFP or IFB. Responsiveness relates to compliance with the provisions of the solicitation,
including specifications and terms and conditions. Failure to comply with the requirements
set forth in the RFP or IFB may result in a proposal being declared nonresponsive, (e.g.,
failure to sign a proposal or bid, failure to return the required RFP or IFB documents, etc.)
Such other information as may be secured by the City having a bearing on the decision to
award the contract.

e. The City reserves the right to award a contract by individual items, in the aggregate, or in
combination thereof, or to reject any or all bids/offers and to waive any informality in
bids/offers received whenever such rejection or waiver is in the best interest of the City.
Award may be made to as many bidders/offerors as deemed necessary to fulfill the
anticipated requirements of City.

f. The City also reserves the right to reject the bid of a bidder deemed to be a non-responsible
bidder.

g. All awards for good and services over $100,000 and professional services over $60,000 are
contingent upon City Council approval.

h. The City has the indisputable right to

1) accept or reject any bid/proposal, or part of any proposal,
2) to cancel any solicitation, and/or
3) stop any solicitation.

23. NOTICE OF ACCEPTANCE/CONTRACT DOCUMENTS - A written award notice (or
Acceptance Agreement, contract, or Purchase order) mailed (or otherwise furnished) to the
successful bidder/offeror within the time for acceptance specified in the solicitation shall be
deemed to result in a binding contract. The following documents which are included in the
solicitation shall be incorporated by reference in the resulting contract and become a part of said
contract:

a. City Solicitation Forms and other documents which may be incorporated by reference, if
applicable,

b. General Conditions and Instructions to Bidders,

c. Specific or Special Provisions and Specifications,

d. Pricing Schedule,

e. Any Addenda/Amendments/Memoranda of Negotiations

24. TIE-BIDS – If all bids are for the same total amount or unit price (including authorized discounts
and delivery times), and if the public interest will not permit the delay of readvertisement for bids,
the City has a right award the contract to the resident City of Falls Church tie bidder whose firm
has its principal place of business in the City, or if there be none, to the resident Virginia tie bidder,
or if there be none, to one of the tie bidders by drawing lots in public; or the City may purchase the
goods or services in the open market except that the price paid shall not exceed the lowest
contract bid price submitted for the same goods or services. The decision of the City to make
award to one or more such bidders shall be final.

25. PROMPT PAYMENT DISCOUNT - In connection with any discount offered, time will be computed
from the date of delivery of the services or supplies to the carrier when delivery, inspection and
acceptance are at the point of origin; or, from date of delivery, inspection and acceptance at
destination; or, from date correct invoice or voucher is received in the office specified by the City, if
the latter is later than the date of acceptance. In the event the bidder does not indicate a prompt
payment discount, it shall be construed to mean NET 30 days.
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26. INSPECTION-ACCEPTANCE - Inspection and acceptance shall be accomplished only after
examination (including testing) of supplies and services to determine whether the supplies and
services conform to the contract requirements. Acceptance shall occur only after receipt and
inspection provided such inspection, as appropriate, is accomplished within a reasonable time.

27. CONTRACT ALTERATIONS - No alterations in the terms of a contract shall be valid or binding
upon the City unless made in writing and signed by the City’s authorized representative.

28. SUBLETTING OF CONTRACT OR ASSIGNMENT OF CONTRACT FUNDS - It is mutually
understood and agreed that the Contractor shall not assign, transfer, convey, sublet or otherwise
dispose of his or her contractual duties to any other person, firm or corporation, without the
previous written consent of the City. If the Contractor desires to assign his or her right to payment
of the contract, Contractor shall notify the Purchasing Manager immediately, in writing, of such
assignment of right to payment. In no case shall such assignment of contract relieve the
Contractor from his or her obligations or change the terms of the contract.

29. FUNDING-A contract shall be deemed binding only to the extent of appropriations available for the
purchase of goods and services.

CONTRACT PROVISIONS

30. ANTI-TRUST: By entering into a contract, the bidder/offeror conveys, sells, assigns, and transfers
to the City all rights, title and interest in and to all causes of the action it may now have or hereafter
acquire under the antitrust laws of the United States and the Commonwealth of Virginia, relating to
the particular goods or services purchased or acquired by the City under said contract. Consistent
and continued tie bidding could cause rejection of bids by the City and/or investigation for Anti-
Trust violations.

31. INDEMNIFICATION-Contractor shall indemnify, keep and hold harmless the City, its agents,
officials, and employees against claims of injuries, death, damage to property, patent claims, suits,
liabilities, judgments, cost and expenses which may otherwise accrue against the City in
consequence of the granting of a contract or which may otherwise result therefrom including the
use of any materials, goods or equipment of any kind or nature furnished by the contractor or any
services of any kind or nature furnished by the contractor, provided that such liability is not
attributable to the sole negligence of the City or to failure of the City to use the materials, goods or
equipment in the manner already and permanently described by the contractor on the materials,
goods or equipment delivered Contractor expressly understands and agrees that any
performance bond or insurance protection required by this contract, or otherwise provided by the
Contractor, shall in no way limit the responsibility to indemnify, keep and hold harmless and
defend the City as herein provided.

32. ASSIGNMENT OF CONTRACT: A contract shall not be assignable by the Contractor, in whole or
in part, without the prior written consent of the City.

33. CONTRACT DOCUMENTS: The contract entered into by the parties shall consist of the Invitation
For Bid/Request For Proposal, the signed bid/proposal submitted by the Contractor, the Specific
Provisions/, Specifications, Specific Terms and Conditions, and the General Terms and Conditions
Instructions to Bidders/Offers, all of which shall be referred to collectively as the Contract
Documents.

If the contractor has a standard contract form, this form shall be submitted with the bid/proposal
submittal for the City’s review and consideration of its terms and conditions.

34. ANTI-DISCRIMINATION: By submitting their bids/proposals all bidders/offerors certify to the City
that they will conform to the provisions of the Federal Civil Rights Act of 1964, as amended, where
applicable, and Section 2.2-4311 of the Virginia Public Procurement Act which provides:
In every contract over $10,000.00 the provisions in "a" and "b" below apply:

a. During the performance of this contract, the contractor agrees as follows:
1) The contractor will not discriminate against any employee or applicant for

employment because of race, religion, color, sex or national origin except where
religion, sex or national origin is a bona fide occupational qualification reasonably
necessary to the normal operation of the contractor. The contractor agrees to post
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in conspicuous places, available to employees and applicants for employment,
notices setting forth the provisions of this nondiscrimination clause.

2) The Contractor, in all solicitations or advertisements for employees placed by or on
behalf of the Contractor, will state that such Contractor is an equal opportunity
employer.

3) Notices, advertisements and solicitations placed in accordance with federal law,
rule or regulation shall be deemed sufficient for the purpose of meeting the
requirements of this section.

b. The Contractor will include the provisions of the foregoing paragraphs in every
subcontract or purchase order of over $10,000.00, so that the provisions will be binding
upon each subcontractor or vendor.

35. ETHICS IN PUBLIC CONTRACTING: The provisions contained in Sections 2.2-4367 through
2.2-4377 of the Virginia Public Procurement Act as set forth in the Code of Virginia (1950), as
amended, shall be applicable to all contracts solicited or entered into by the City.

By submitting their bids/proposals, all bidders/offerors certify that their bids/proposals are made
without collusion or fraud and that they have not offered or received any kickbacks or inducements
from any other bidder/offeror, supplier, manufacturer or subcontractor in connection with their
bid/proposal, and that they have not conferred on any public employee having official responsibility
for this procurement transaction any payment, loan, subscription, advance, deposit of money,
services or anything of more than nominal value, present or promised unless consideration of
substantially equal or greater value was exchanged.

36. CRIMINAL SANCTIONS: The provisions referenced in Item 27 supplement, but do not
supersede, other provisions of law including, but not limited to, the State and Local Government
Conflict of Interests Act (§§ 2.2-3100 et seq.), the Virginia Governmental Frauds Act (§§
18.2-498.1 et seq.), and Articles 2 (§§ 18.2-438 et seq.) and 3 (§§ 18.2-446 et seq.) of Chapter 10
of Title 18.2. The provisions apply notwithstanding the fact that the conduct described may not
constitute a violation of the State and Local Government Conflict of Interests Act.

37. APPLICABLE LAW AND COURTS: Any contract resulting from this solicitation shall be governed
in all respects by the laws of the Commonwealth of Virginia and any litigation with respect thereto
shall be brought in the courts of the Commonwealth.
The Contractor shall comply, at its own expense with applicable federal, state and local laws and
regulations and orders that are directly or indirectly related to the Contractor’s performance under
and resultant contract, including procurement of required permits, certificates, licenses, insurance,
approvals, and inspections.

38. FORCE MAJEURE: Neither party shall be liable for any delay or failure to perform its obligations in
connection with any action described in this Agreement, if such failure results from any act of God,
riot, war, civil unrest, flood, earthquake, acts by the public enemy, or other cause beyond such
party’s reasonable control (including any mechanical, electronic, or communications failure, but
excluding failure caused by a party’s financial condition or negligence).

39. IMMIGRATION REFORM AND CONTROL ACT OF 1986: By entering into a written contract with
the City, the Contractor certifies that the Contractor does not, and shall not, during the
performance of the Contract for goods and services in the Commonwealth, knowingly employ an
unauthorized alien as defined in the federal Immigration Reform and Control Act of 1986.

40. USE OF INFORMATION: Any specifications, drawings, sketches, models, samples, tools,
computer or other apparatus programs, technical or business information or data, written, oral, or
otherwise (all hereinafter designated "Information") which the City furnished, or shall furnish, to the
Contractor under the contract or in contemplation of this agreement, or that Contractor comes in
contact with on City premises or under City control shall remain City property. All copies of such
information in written, graphic or other tangible form, and all information, ideas, discoveries,
improvements, derived from or reflecting such information, shall be returned to City at its request,
and in any event within thirty (30) days after the expiration or termination of the contract. Unless
such information was previously known to Contractor free of any obligation to keep it confidential,
or has been or is subsequently made public by City or a third party without breach of any
agreement, it shall be kept strictly confidential and shall be used only in performing services under
this Agreement, and may not be used for other purposes except upon such terms as may be
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agreed upon between Contractor and City in writing. Unless approved in writing by the
Purchasing Manager, the Contractor may not sell or give to any individual or organization any
information, reports, or other materials given to, prepared, or assembled by the Contractor under
the final contract.

41. RECORD RETENTION/AUDITS: The Contractor shall maintain accurate records of all invoices,
amounts billable to and payments made by the City, during the performance of the contract and
for a period of three (3) years from the completion of this agreement. Such records shall include,
but not be limited to: all paid vouchers including those for out-of-pocket expenses; other
reimbursement supported by invoices, including the Contractor’s copies of periodic estimates for
partial payment; ledgers, cancelled checks; deposit slips; bank statements; journals; contract
amendments, and change orders; insurance documents; payroll documents; timesheets;
memoranda; and correspondence. Such records shall be available to the City on demand and
without advance notice during the Contractor’s normal working hours. City personnel or designee
may perform in-progress and post-audits of the Contractor’s records.

42. BANKRUPTCY: If the Contractor should be adjudged bankrupt, or make a general assignment for
the benefit of its creditors, or if a receiver should be appointed on account of the Contractor’s
insolvency, or if the Contractor should persistently or repeatedly refuse or should fail, except in
cases for which extension of time is provided, to deliver the goods or services within the time
specified, or if the Contractor otherwise defaults, then the City may without prejudice to any other
right or remedy, and after giving the Contractor seven (7) days written notice, terminate the
contract Contractor and procure such goods or services from other sources. In such event, the
Contractor shall be liable to the City for any additional cost occasioned by such failure or other
default. In such cases, the Contractor shall not be entitled to receive any further payment if the
expense of finishing the contract requirements, including compensation for additional managerial
and administrative services shall exceed the unpaid balance of the contract price, the Contractor
shall pay the difference to the City.

43. SUBCONTRACTING: If one or more subcontractors are required, the contractor is encouraged to
utilize small, minority-owned and women-owned business enterprises. For assistance in finding
subcontractors, contact the Virginia Department of Business Assistance
http://www.dba.state.va.us/; the Virginia Department of Minority Business Enterprise
http:/www.dmbe.state.va.us; local chambers of commerce and other business organizations. As
part of the contract award, if requested by the City, the prime contractor agrees to provide the
names and addresses of each subcontractor that subcontractor s status as defined by the
Commonwealth of Virginia as small, minority-owned and/or woman-owned business and the type
and dollar value of the subcontracted goods/services provided.

The Contractor may subcontract third party issues performed under the contract, but must
submit a written list of those subcontractors, their addresses, personnel who will be performing
the work, and a description of the work to be performed to the City prior to the work actually
being done. The City must agree to the third party’s work and reserves the right to deny the
third party access if necessary.

44. PAYMENTS TO SUBCONTRACTORS: Within seven (7) days after receipt of amounts paid by the
City for work performed by a subcontractor under this Agreement, the Contractor shall either:

a. Pay the subcontractor for the proportionate share of the total payment received from
the City attributable to the work performed by the subcontractor under this agreement;
or,

b. Notify the City and subcontractor, in writing, of its intention to withhold all or a part of
the subcontractor's payment and the reason for non-payment.

The Contractor shall pay interest to the subcontractor on all amounts owed that remain unpaid
beyond the seven-day period except for amounts withheld as allowed in item b. above.

Unless otherwise provided under the terms of this agreement, interest shall accrue at the rate
of one percent (1%) per month.

The Contractor shall include this provision in each of its subcontracts requiring each
subcontractor to include or otherwise be subject to the same payment and interest
requirements with respect to each lower-tier subcontractor. The Contractor's obligation to pay
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an interest charge to a subcontractor pursuant to this provision may not be construed to be an
obligation of the City.

45. TIME OF THE ESSENCE: - Time is of the essence in respect to all provisions of the contract that
specify a time for performance; provided, however, that the foregoing shall not be construed to
limit or deprive a party of the benefits of any grace or use period allowed in this agreement.

46. PRICE REDUCTION-If at any time after the date of the bid the Contractor makes a general price
reduction in the comparable price of any material covered by the contract to customers generally,
an equivalent price reduction based on similar quantities and/or considerations shall apply to this
contract for the duration of the contract period (or until the price is further reduced). Such price
reduction shall be effective at the same time and in the same manner as the reduction in the price
to customers generally. For purpose of this provision, a "general price reduction" shall mean any
horizontal reduction in the price of an article or service offered (1) to Contractor's customers
generally, or (2) in the Contractor's price schedule for the class of customers, i.e., wholesalers,
jobbers, retailers, etc., which was used as the basis for bidding on this solicitation. An occasional
sale at a lower price, or sale of distressed merchandise at a lower price, would not be considered
a "general price reduction" under this provision. The Contractor shall submit his or her invoice at
such reduced prices indicating on the invoice that the reduction is pursuant to the "Price
Reduction" provision of the contract documents. The Contractor in addition will within ten (10)
days of any general price reduction notify the Purchasing Manager of such reduction by letter.
FAILURE TO DO SO MAY REQUIRE TERMINATION OF THE CONTRACT.

The Contractor, if requested, shall furnish, within ten (10) days after the end of the contract
period, a statement certifying either (1) that no general price reduction, as defined above, was
made after the date of the bid, or (2) if any such general price reductions were made, that as
provided above, they were reported to the Purchasing Manager within ten (10) days and
ordering offices were billed at the reduced prices. Where one or more such general price
reductions were made, the statement furnished by the Contractor shall include with respect to
each price reduction (1) the date when notice of any such reduction was issued, (2) the
effective date of the reduction, and (3) the date when the Purchasing Manager was notified of
any such reduction.

47. QUALITY: - All products, parts, materials, assemblies, etc. shall be new, not refurbished, and free
of cosmetic defects. Proposed products shall meet or exceed industry standards for quality and
reliability. Product design and construction must be consistent with current best industry or
engineering practices.

All services shall be performed in a first class workmanlike manner in accordance with current
industry standards.

All products and services shall meet the current applicable state and federal rules and guidelines.

48. KEY PERSONNEL - Any personnel named in the bid/offer details will remain responsible for
performance of the described task(s) throughout the period of any contract resulting from the
solicitation. No diversion or replacement may be made without advance written notice to the
Purchasing Manager and submission of a resume of the proposed replacement for review and
approval by the City.

49. REPORTS - The Contractor must submit status reports as requested appropriate to the tasks and
projects that are developed under contract in a form, format and frequency satisfactory to the City.

50. AUTHORIZED DEALER/DISTRIBUTOR RESPONSIBILITIES - The Contractor, as the
manufacturer or an authorized dealer/distributor of the products specified in the solicitation, hereby
transfers all rights, including software rights, licenses and documentation to the City upon product
acceptance.

51. OWNERSHIP OF MATERIAL - Ownership of all data, materials and documentation originated and
prepared for the City pursuant to the bid shall belong exclusively to the City and be subject to
public inspection in accordance with the Virginia Freedom of Information Act.
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SHIPPING/DELIVERY PROVISIONS

52. SHIPPING - Unauthorized advance shipments and shipments other than for the quantity
ordered are returnable at Contractor's expense. Delivery shall not be deemed complete until
the goods have been actually received by City at its facility.

53. RESPONSIBILITY FOR SUPPLIES TENDERED - Unless otherwise specified in the solicitation,
the Contractor shall be responsible for the materials or supplies covered by the contract until they
are delivered at the designated point, but the Contractor shall bear all risk on rejected materials or
supplies after notice of rejection. Rejected materials or supplies must be removed by and at the
expense of the Contractor promptly after notification of rejection, unless public health and safety
require immediate destruction or other disposal of rejected delivery. If rejected materials are not
removed by the Contractor within ten (10) days after date of notification, the City may return the
rejected materials or supplies to the Contractor at his or her risk and expense or dispose of them
as its own property.

54. INSPECTIONS -Inspection and acceptance of materials or supplies will be made after delivery at
destinations herein specified unless otherwise stated. If inspection is made after delivery at
destination herein specified, the City will bear the expense of inspection except for the value of
samples used in case of rejection. Final inspection shall be conclusive except in regard to latent
defects, fraud or such gross mistakes as to amount to fraud. Final inspection and acceptance or
rejection of the materials or supplies will be made as promptly as practicable, but failure to inspect
and accept or reject materials or supplies shall not impose liability on the City for such materials or
supplies as are not in accordance with the specifications.

55. COMPLIANCE-Delivery must be made as ordered and in accordance with the solicitation or as
directed by the Purchasing Agent when not in conflict with the bid. The decision of the Purchasing
Agent as to reasonable compliance with delivery terms shall be final. Burden of proof of delay in
receipt of goods by the purchaser shall rest with the Contractor. Any request for extension of time
of delivery from that specified must be approved by the Purchasing Agent, such extension
applying only to the particular item or shipment affected. Should the Contractor be delayed by the
City, there shall be added to the time of completion a time equal to the period of such delay
caused by the City. However, the contractor shall not be entitled to claim damages or extra
compensation for such delay or suspension. These conditions may vary for construction
contracts. See Special Provisions for the individual solicitation.

56. POINT OF DESTINATION-All materials shipped to the City must be shipped F.O.B.
DESTINATION unless otherwise stated in the contract or purchase order. The materials must be
delivered to the "Ship to" address indicated on the purchase order.

57. ADDITIONAL CHARGES-Unless bought F.O.B. "shipping point" and Contractor prepays
transportation, no delivery charges shall be added to invoices except when express delivery is
authorized and substituted on orders for the method specified in the contract. In such cases,
difference between freight or mail and express charges may be added to invoice.

58. METHOD AND CONTAINERS-Unless otherwise specified, goods shall be delivered in
commercial packages in standard commercial containers, so constructed as to ensure acceptance
by common or other carrier for safe transportation to the point of delivery. Containers become the
property of the City unless otherwise specified by bidder.

59. REPLACEMENT-Materials or components that have been rejected by the Purchasing Agent, in
accordance with the terms of a contract, shall be replaced by the Contractor at no cost to the City.

60. PACKING SLIPS OR DELIVERY TICKETS-All shipments shall be accompanied by Packing Slips
or Delivery Tickets and shall contain the following information for each item delivered:

a. The Purchase Order Number,
b. The Name of the Article and Stock Number (Supplier's),
c The Quantity Ordered,
d. The Quantity Shipped,
e. The Quantity Back Ordered,
f. The Name of the Contractor.
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Contractors are cautioned that failure to comply with these conditions shall be considered
sufficient reason for refusal to accept the goods.

BIDDER/OFFEROR REMEDIES

61. PROTEST OF AWARD OR DECISION TO AWARD:
a. Any bidder or offeror may protest the award or decision to award a contract by submitting a

protest in writing to the Purchasing Manager, no later than ten (10) days after the award or
the announcement of the decision to award, whichever occurs first. Any potential bidder or
offeror on a Contract negotiated on a sole source or emergency basis who desires to
protest the award or decision to award such contract shall submit such protest in the same
manner no later than ten (10) days after posting or publication of the notice of such
Contract. However, if the protest of any actual or potential bidder or offeror depends in
whole or in part upon information contained in public records pertaining to the procurement
transaction which are subject to inspection then the time within which the protest must be
submitted shall expire ten (10) days after those records are available for inspection by such
bidder or offeror, or at such later time as provided herein. No protest shall lie for a claim
that the selected bidder or offeror is not a responsible offeror. The written protest shall
include the basis for the protest, and the relief sought. The Purchasing Manager shall issue
a decision in writing within ten (10) days of the receipt of the protest stating the reasons for
the action taken. This decision shall be final unless the Offeror appeals within ten (10) days
of receipt of the written decision by instituting legal action as provided in the Code of
Virginia.

b. If prior to award it is determined that the decision to award is arbitrary or capricious, then
the sole relief shall be a finding to that effect. The Purchasing Manager shall cancel the
proposed award or revise it to comply with the law. If, after an award, it is determined that
an award of a Contract was arbitrary or capricious, then the sole relief shall be as
hereinafter provided. Where the award has been made but performance has not begun, the
performance of the Contract may be declared void by the City. Where the award has been
made and performance has begun, the Purchasing Manager may declare the Contract void
upon a finding that this action is in the best interests of the City. Where a Contract is
declared void, the performing Contractor shall be compensated for the cost of performance
at the rate specified in the Contract up to the time of such declaration. In no event shall the
performing Contractor be entitled to lost profits.

c. Pending final determination of a protest or appeal, the validity of a contract awarded and
accepted in good faith in accordance with this article shall not be affected by the fact that a
protest or appeal has been filed.

d. An award need not be delayed for the period allowed a bidder or offeror to protest, but in
the event of a timely protest, no further action to award the Contract will be taken unless
there is a written determination that proceeding without delay is necessary to protect the
public interest or unless the bid or offer would expire.

62. APPEAL OF DENIAL OF WITHDRAWAL OF SOLICITATION
a. A decision denying withdrawal of a bid/offor submitted by a bidder or offeror shall be final

and conclusive unless the bidder/offeror appeals the decision within ten (10) days after
receipt of the decision by instituting legal action as provided in the Code of Virginia. The
bidder or offeror may not institute legal action until all statutory requirements have been
met.

b. If, upon appeal, it is determined that the decision refusing withdrawal of the bid/offor was
arbitrary or capricious, the sole relief shall be withdrawal of the bid/offor.

63. APPEAL OF DETERMINATION OF NONRESPONSIBILITY-
a. Any bidder who, despite being the apparent low bidder, is determined not to be a

responsible bidder for a particular City contract shall be notified in writing by the Purchasing
Manager. Such notice shall state the basis for the determination, which shall be final
unless the bidder appeals the decision within ten (10) days of receipt of the notice by
instituting legal action as provided in the Code of Virginia. The bidder may not institute
legal action until all statutory requirements have been met.
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b. If, upon appeal, it is determined that the decision of the City was arbitrary or capricious
and the award for the particular City contract in question has not been made, the sole relief
available to the bidder shall be a finding that the bidder is a responsible bidder for the City
contract in question. Where the award has been made and performance has begun, the
City may declare the contract void upon a finding that this action is in the best interest of
the public. Where a contract is declared void, the performing contractor shall be
compensated for the cost of performance up to the time of such declaration. In no event
shall the performing contractor be entitled to lost profits.

GENERAL

64. LEGAL ACTION: No bidder/offeror, potential bidder/offeror, or subcontractor shall institute any
legal action until all statutory requirements have been met.

65. RIGHTS OF THE CITY: The City reserves the right to accept or reject all or any part of
bids/proposals, waive minor technicalities/informalities and award the contract to the lowest
responsive and responsible bidder or most qualified and best suited offeror to best serve the
interest of the City.

66. QUALIFICATIONS OF BIDDERS/OFFERORS: The City may make such reasonable
investigations as deemed proper and necessary to determine the ability of the bidder/offeror to
perform the services/furnish the goods, and the offeror shall furnish to the City all such information
and data for this purpose as may be requested. The City reserves the right to inspect the
bidder’s/offeror’s physical facilities prior to award to satisfy questions regarding the offeror’s
capabilities. The City further reserves the right to reject any bid/proposal if the evidence submitted
by, or investigations of, such bid/offeror fails to satisfy the City that such bidder/offeror is properly
qualified to carry out the obligations of the contract and to provide the services and/or furnish the
goods contemplated therein.

67. DELIVERY/SERVICE FAILURES: Failure of a Contractor to deliver goods or services within the
time specified, or within reasonable time as interpreted by the Purchasing Manager, or failure to
make replacements/corrections of rejected articles/services when so requested, immediately or as
directed by the Purchasing Manager, shall constitute authority for the Purchasing Manager to
purchase in the open market articles/services of comparable grade/quality to replace the services,
articles rejected, and/or not delivered. On all such purchases, the Contractor shall reimburse the
City, within a reasonable time specified by the Purchasing Manager, for any expense incurred in
excess of contract prices. Such purchases shall be deducted from the contract quantities if
applicable. Should public necessity demand it, the City reserves the right to use or consume
articles delivered or services performed which are substandard in quality, subject to an adjustment
in price to be determined by the Purchasing Manager.

68. GUARANTEES & WARRANTIES: All guarantees and warranties required shall be furnished by
the Contractor and shall be delivered to the Purchasing Manager before final payment on the
contract is made. Unless otherwise stated, manufacturer's standard warranty applies.

69. GENERAL GUARANTY: The Contractor agrees to:
a. Save the City, its agents and employees harmless from liability of any nature or kind for the

use of any copyrighted or un-copyrighted composition; secret process, patented or
unpatented; invention; article or appliance furnished or used in the performance of a
Contract for which the Contractor is not the patentee, assignee, licensee or City.

b. Protect the City against latent defective material or workmanship and to repair or replace
any damages or marring occasioned in transit or delivery.

c. Furnish adequate protection against damage to all work and to repair damages of any kind
to the building or equipment, to his or her own work or to the work of other contractors, for
which his or her workers are responsible.

d. Pay for all permits, licenses and fees and give all notices and comply with all laws,
ordinances, rules, and regulations of the City.

e. Protect the City from loss or damage to City owned property while it is in the custody of the
Contractor.
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70. SERVICE CONTRACT GUARANTY: The Contractor agrees to:
a. Furnish services described in the solicitation and resultant contract at the times and places

and in the manner and subject to conditions therein set forth provided that the City may
reduce the said services at any time.

b. Enter upon the performance of services with all due diligence and dispatch, assiduously
press to its complete performance, and exercise therein the highest degree of skill and
competence.

c. Render all work and services in strict conformance to all laws, statues, and ordinances and
the applicable rules, regulations, methods, and procedures of all government boards,
bureaus, offices, and other agents.

d. Allow services to be inspected or reviewed by an employee of the City at any reasonable
time and place selected by the City. The City shall be under no obligation to compensate
the offeror for any services not rendered in strict conformity with the contract.

e. Stipulate that the presence of a City inspector shall not lessen the obligation of the offeror
for performance in accordance with the contract requirements, or be deemed a defense on
the part of the offeror for infraction thereof. The Inspector is not authorized to revoke, alter,
enlarge, relax, or release any of the requirements of the contract documents. Any omission
or failure on the part of the Inspector to disapprove or reject any work or material shall not
be construed to be an acceptance of any such defective work or material. Notification of an
omission or failure will be documented by the Purchasing Manager.

71. OFFICIALS NOT TO BENEFIT-
a. Each bidder/offeror shall certify, upon signing a bid or proposal, that to the best of his or

her knowledge no City of Falls Church official or employee having official responsibility for
the procurement transaction, or member of his or her immediate family, has received or will
receive any financial benefit of more than nominal or minimal value relating to the award of
this contract. If such a benefit has been received or will be received, this fact shall be
disclosed with the bid or proposal or as soon thereafter as it appears that such a benefit will
be received. Failure to disclose the information prescribed above may result in suspension
or debarment, or rescission of the contract made, or could affect payment pursuant to the
terms of the contract.

b. Whenever there is reason to believe that a financial benefit of the sort described in
paragraph "a" has been or will be received in connection with a bid, proposal or contract,
and that the contractor has failed to disclose such benefit or has inadequately disclosed it,
the City Manager, as a prerequisite to payment pursuant to the contract, or at any other
time, may require the Contractor to furnish, under oath, answers to any interrogatories
related to such possible benefit.

c. In the event the bidder or offeror has knowledge of benefits as outlined above, this
information should be submitted with the bid or proposal. If the above does not apply at
time of award of contract and becomes known after inception of a contract, the bidder or
offeror shall address the disclosure of such facts to the City of Falls Church, 300 Park
Avenue, Falls Church, VA 22046. Relevant Invitation/Request for Proposal Number should
be referenced in the disclosure.

72. REGISTERING OF CORPORATIONS-Any foreign corporation transacting business in Virginia
shall secure a certificate of authority as required by Section 13.1-757 of the Code of Virginia, from
the State Corporation Commission, Post Office Box 1197, Richmond, Virginia 23209. The
Commission may be reached at (804) 371-9733. The consequences of failing to secure a
certificate of authority are set forth in Virginia Code Section 13.1-758.

73. COVENANT AGAINST CONTINGENT FEES-The Contractor warrants that no person or selling
agency has been employed or retained to solicit or secure this contract upon an agreement or
understanding for a commission, percentage, brokerage, or contingent fee, except bona fide
employees or bona fide established commercial or selling agencies maintained by the Contractor
for the purpose of securing business. For violation of this warranty, the City shall have the right to
terminate or suspend this contract without liability to the City or in its discretion to deduct from the
contract price or consideration, or otherwise recover, the full amount of such commission,
percentage, brokerage, or contingent fee.
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74. VIRGINIA FREEDOM OF INFORMATION ACT: All proceedings, records, contracts and other
public records relating to procurement transactions shall be open to the inspection of any citizen,
or any interested person, firm or corporation, in accordance with the Virginia Freedom of
Information Act except as provided below:

a. Cost estimates relating to a proposed procurement transaction prepared by or for a
public body shall not be open to public inspection.

b. Any competitive negotiation offeror, upon request, shall be afforded the opportunity to
inspect proposal records within a reasonable time after the evaluation and negotiations
of proposals are completed but prior to award except in the event that the City decides
not to accept any of the proposals and to reopen the contract. Otherwise, proposal
records shall be open to the public inspection only after award of the contract except as
provided in paragraph "c" below. Any inspection of procurement transaction records
under this section shall be subject to reasonable restrictions to ensure the security and
integrity of the records.

c. Trade secrets or proprietary information submitted by a offeror or Contractor in
connection with a procurement transaction or prequalification application submitted
pursuant to the prequalification process identified in the Special Provisions, shall not be
subject to the Virginia Freedom of Information Act; however, the offeror or subcontractor
shall (i) invoke the protections of this section prior to or upon submission of the data or
other materials, (ii) identify the data or other materials to be protected, and (iii) state the
reasons why protection is necessary.

Nothing contained in this section shall be construed to require the City, when procuring by
"competitive negotiation" (Request for Proposal), to furnish a statement of the reasons why a
particular proposal was not deemed to be the most advantageous to the City.

75. INELIGIBILITY:
a. Any person or firm suspended or debarred from participation in City procurement shall

be notified in writing by the Purchasing Manager.

The Notice of Suspension shall state the reasons for the actions taken and such decision
shall be final unless the person or firm appeals within thirty (30) days of receipt of the Notice
by instituting legal action as provided in the Code of Virginia.

The Notice of Debarment shall state the reasons for the actions taken and the decision
shall be final unless the person or firm appeals within thirty (30) days of receipt of the notice
by instituting legal action as provided in the Code of Virginia.

b. The Purchasing Manager shall have the authority to suspend or debar a person or firm
from offering a proposal/bid on any contract for the causes stated below:

1) Conviction for commission of a criminal offense as an incident to obtaining or
attempting to obtain a public or private contract or subcontract, or in the
performance of such contract or subcontract;

2) Conviction under state or federal statutes of embezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other
offense indicating a lack of business integrity or business honesty which currently,
seriously, and directly affects responsibility as a City Contractor;

3) Conviction under the state or federal antitrust statutes arising out of the submission
of bids or proposals;

4) Violation of Contract provisions, as set forth below, of a character which is
regarded by the Purchasing Manager to be so serious as to justify suspension or
debarment action:

(a) failure without good cause to perform in accordance with the specifications or
within the time limit provided in the contract; or,

(b) a recent record of failure to perform or of unsatisfactory performance in
accordance with the terms of one or more contracts; provided, that failure to
perform or unsatisfactory performance caused by acts beyond the control of the
Contractor shall not be considered to be a basis for suspension or debarment;
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5) Any other cause the Purchasing Manager determines to be so serious and
compelling as to affect responsibility as an bidder/offeror, such as debarment by
another governmental entity for any cause listed herein, or because of prior
reprimands;

6) The offeror/bidder has abandoned performance or been terminated for default on
any other City project;

7) The offeror/bidder is in default on any surety bond or written guarantee on which
the City is an obligee.

c. If, upon appeal, it is determined that the action taken by the Purchasing Manager was
arbitrary or capricious, or not in accordance with the Constitution of Virginia, statutes or
regulations, the sole relief available to the person or firm shall be restoration of eligibility.
The person or firm may not institute legal action until all statutory requirements have
been met.

76. SMALL, WOMAN AND MINORITY-OWNED BUSINESS (SWAM):

a. The City encourages Small, Woman and Minority–owned business to participate in
business opportunities with the City. In order to qualify as a Small, Woman and Minority-
owned (SWAM) business your business must be certified by the Virginia Department of
Minority Business Enterprise.

b. In connection with the performance of this contract, the City also encourages contractors
to use their best effort to insure that SWaM businesses have the maximum practicable
opportunity to compete for subcontract work consistent with the efficient performance of
this contract.

c. Where Federal grants or monies are involved it is the policy of City, through its agents
and employees, to comply with the requirements set forth in the U.S. Office of
Management and Budget Circular No. A-102, uniform administrative requirements for
Grants and Cooperative Agreements with State and Local Governments, as they pertain
to small and minority business utilization.

d. Contact the Virginia Department of Minority Business Enterprise for more information
regarding certification and certified businesses: http://www.dmbe.virginia.gov/

77. DRUG FREE WORKPLACE-During the performance of a contract, the contractor agrees to (i)
provide a drug-free workplace for the contractor's employees; (ii) post in conspicuous places,
available to employees and applicants for employment, a statement notifying employees that the
unlawful manufacture, sale, distribution, dispensation, possession, or use of a controlled
substance or marijuana is prohibited in the contractor's workplace and specifying the actions that
will be taken against employees for violations of such prohibition; (iii) state in all solicitations or
advertisements for employees placed by or on behalf of the contractor that the contractor
maintains a drug-free workplace; and (iv) include the provisions of the foregoing clauses in every
subcontract of over $10,000, so that the provisions will be binding upon each subcontractor or
vendor. For the purposes of this section, "drug-free workplace" means a site for the performance
of work done in conjunction with a specific contract awarded to a contractor in accordance with
this section, the employees of whom are prohibited from engaging in the unlawful manufacture,
sale, distribution, dispensation, possession or use of any controlled substance or marijuana during
the performance of the contract.

78. AMERICANS WITH DISABILITY ACT - The City is fully committed to letter and spirit of the
Americans with Disabilities Act (ADA) which guarantees non-discrimination and equal access for
persons with disabilities in employment, public accommodations, transportation, and all City
programs, activities and services. The City’s government contractors, subcontractors, offerors,
and/or suppliers are subject to this ADA policy. All individuals having any City contractual
agreement must make the same commitment. The Contractor’s acceptance of any contract with
the City acknowledges your commitment and compliance with ADA.
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XIII. VDOT Mandatory Provisions for Federal-Aid Professional Services

Includes attached Publications:

 FHWA 1273 / SF010CF plus Amendments January 19, 2009, MEMORANDUM AND CFR
CHANGE

 EO 11246/ SF030AF-0708 Reissued July 2008 - NOTICE OF REQUIREMENT FOR
AFFIRMATIVE ACTION TO ENSURE EQUAL EMPLOYMENT OPPORTUNITY -

A. GENERAL

1. CONFLICT OF INTEREST: At this time, the City of Falls Church is not considering this project
to be delivered through a design-build option. If the City decides to deliver the project through
design-build option, the successful consultant and any of its team members may not be
allowed to participate in ANY subsequent design-build contracts. Furthermore, the City will
notify the successful consultant regarding the change in its intent of delivery method in
advance. The Conflict of Interest determination will be made on a case by case basis at such
time.

2. Furnish three copies of current GSA Forms 254 for each firm involved and three copies of one
combined GSA Form 255 for the project team. The GSA Form 255 must specify the number of
personnel by discipline for each office where the work is to be performed. In Section 4 of GSA
Form 255, list only the full time employees assigned to the office(s) at the time of this
submission. Section 8 of GSA Form 255 is limited to one page with not more than 10 projects
total (prime and subconsultants combined) on the one page and should primarily list
experience of offices where the work will be performed and of the people shown in the
organizational chart. If the experience shown is for a branch office other than where the work
will be performed, it should be clearly indicated as such. More detailed descriptions for Section
8b may be expanded into Section 10. In Section 9 of GSA Form 255, references to “Federal
agencies” are to be replaced by “Virginia Department of Transportation or the City of Falls
Church.”

3. If more than one firm will participate in the contract, state the type of arrangement between the
firms, the names and addresses of all firms, description of the work that each firm will perform,
and the percentage of work to be performed by each in Section 5 and 6 of GSA Form 255.
Indicate office locations at which the work will be performed. A one page organizational chart
showing all firms involved and key personnel assignments and responsibilities is required to be
included.

4. In Section 7 of GSA Form 255, indicate KEY PERSONNEL ONLY who will be assigned to this
project and give the experience record of each. Key personnel are defined as those to whom
the project will be assigned and who will be performing the actual design/services. The project
manager shall have a minimum of five years experience in managing similar type and size
projects. In Section 7c, indicate the location of the office where the person is currently working
if different from where work is to be performed. In Section 7c, part time personnel, personnel
not employed on the date of the form, or personnel used on an “as needed basis” must have
their status clearly indicated. Section 7g may be expanded to provide a total of a one page
resume per individual.

Furthermore, all individuals identified as Key personnel in the PROPOSAL shall remain on the
Consultant’s Team for the duration of the procurement process and, if the consultant is awarded
a contract, the duration of the contract. If extraordinary circumstances require a proposed change,
it must be submitted in writing to the City’s Project Manager, who, at his/her sole discretion, will
determine whether to authorize a change. Unauthorized changes to the Consultant’s Team at
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any time during the procurement process may result in elimination of the Consultant’s Team
from further consideration.

5. Section 10 of GSA Form 255 is limited to a maximum of ten pages. This section should
describe the organization of the proposed project staff indicating the role of each by individual.
If subconsultants are proposed, the role of each subconsultant should be discussed. It should
also include statements that are responsive to the attached Consultant Short List Score Sheet
that will be used to evaluate your submission. This is the ONLY section of the submission
which may include pictures or graphics (included in the ten page limit. List any computer or
CADD equipment and any specialized software packages that you will use on this project.

6. It is the policy of the Virginia Department of Transportation that Disadvantaged Business
Enterprises (DBE) as defined in 49 CFR Part 26 shall have the maximum opportunity to
participate in the performance of federally funded consultant contracts. A list of Virginia
Department of Minority Business Enterprise certified DBE firms is maintained on their web site
(http://www.dmbe.state.va.us/) under the DBE Directory of Certified Vendors. Consultants are
encouraged to take all necessary and reasonable steps to ensure that DBE firms have the
maximum opportunity to compete for and perform services on the contract, including
participation in any subsequent supplemental contracts. If the consultant intends to subcontract
a portion of the services on the project, the consultant is encouraged to seek out and consider
DBE firms as potential subconsultants. The consultant is encouraged to contact DBE firms to
solicit their interest, capability and qualifications. Any agreement between a consultant and a
DBE firm whereby the DBE firm promises not to provide services to other consultants is
prohibited. The Department believes that these services support _10__% DBE participation.

In accordance with the Governor’s Executive Order No. 33, the Virginia Department of
Transportation also requires a utilization of Small, Women and Minority (SWaM) Businesses
to participate in the performance of state funded consultant contracts. A list of Virginia Department
of Minority Business Enterprise (DMBE) certified SWaM firms is maintained on the DMBE Web
site (http://www.dmbe.state.va.us/) under the SWaM Vendor Directory link. Consultants are
encouraged to take all necessary and reasonable steps to ensure that SWaM firms have the
maximum opportunity to compete for and perform services on the contract, including
participation in any subsequent supplemental contracts. If the consultant intends to
subcontract a portion of the services on the project, the consultant is encouraged to seek out
and consider SWaM firms as potential subconsultants. The consultant is encouraged to
contact SWaM firms to solicit their interest, capability and qualifications. Any agreement
between a consultant and a SWaM firm whereby the SWaM firm promises not to provide
services to other consultants is prohibited.

If portions of the services are to be subcontracted to a DBE, the following needs to be
submitted with your proposal and both must reference the project number(s) for the services:

 Written documentation of the prime’s commitment to the DBE firm to subcontract a
portion of the services, a description of the services to be performed and the percent of
participation.

 Written confirmation from the DBE firm that it is participating, including a description of
the services to be performed and the percent of participation.

49 CFR Part 26 requires VDOT to collect certain data about firms attempting to participate in
VDOT contracts. This data must be provided on the enclosed Firm Data Sheet.

VDOT is also required to capture DBE and SWaM payment information on all professional
services contracts. The successful prime consultant will be required to complete C- 63 form for
both state and federally funded projects on quarterly basis.
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Any DBE or SWaM firm must become certified (with the Virginia Department of Minority Business
Enterprise) prior to your response being submitted. If DBE or SWaM firm is the prime consultant,
the firm will receive full credit for planned involvement of their own forces, as well as the work that
they commit to be performed by DBE or SWaM subconsultants. DBE or SWaM prime consultants
are encouraged to make the same outreach efforts as other consultants. DBE or SWaM credit will
be awarded only for work actually being performed by them. When a DBE or SWaM prime
consultant subcontracts work to another firm, the work counts toward DBE or SWaM goals only if
the other firm is itself a DBE or SWaM. A DBE or SWaM prime consultant must perform or exercise
responsibility for at least 30% of the total cost of its contract with its own force.

DBE or SWaM certification entitles consultants to participate in VDOT’s DBE and SWaM programs.
However, this certification does not guarantee that the firm will obtain VDOT work nor does it attest
to the firm’s abilities to perform any particular work.

Business Opportunity and Workforce Development (BOWD) Center - The BOWD Center is
a VDOT developmental supportive services program and partnering initiative funded by FHWA
for selected DBE firms of various skill and competence levels interested in entering,
enhancing or expanding highway contracting opportunities with prime consultants. The
partnering initiative between prime consultants and BOWD DBE firms provides the
opportunity for the further development of DBE firms through performance on contracts and
guidance from prime consultants. The intent of this partnering initiative is to increase
capacity by perfecting existing skills and knowledge, expanding into new work areas, and
prime consultant joint venturing with DBE firms.

The prime consultants are encouraged to achieve all or a percentage of the required DBE
participation/goals determined for this project by the utilization of BOWD approved firms. To
assist consultants in taking advantage of this opportunity for utilization of approved BOWD
firms, please contact the BOWD Center for additional information, details, resources and
support. For further information on the BOWD Center and to view the DBE profiles, go to
www.virginiadot.org/business/BOWD.asp. The BOWD Center can be contacted at (804)
662-9555 or via email to BOWDCenter@vdot.virginia.gov.

7. If any firms involved with this submission currently have work with VDOT, indicate the projects,
the division managing the projects, the amount of outstanding fee remaining, and the estimated
date of completion. For limited services term contracts, include only the amount of all tasks
orders executed or under negotiation. Also, include your estimated fees for pending
supplemental agreements and any projects for which the firms have been selected, but have
not executed an agreement. Work of affiliated and/or subsidiary companies is to be included.
The outstanding workload of any Virginia Department of Minority Business Enterprise certified
DBE or SWaM prime or subconsultant is not to be included. When a DBE or SWaM firm
graduates from the program, their workload incurred while a DBE or SWaM will be exempted
for the next three years. Any workload obtained after graduating from the program will be
counted. Work being performed under the Public Private Transportation Act (PPTA) or as a
subcontractor on a Design-Build project shall not be included. Work being performed as a
prime or joint venture on a Design-Build project shall be included. The outstanding fee
remaining is the maximum total compensation payable less the amount previously paid to date.
Only Category ___ work will be counted in the scoring criteria. This information shall be
submitted using the attached Present Workload with Department form. Please carefully read
the instructions on the Present Workload with Department form.

8. Give names and detailed addresses of all affiliated and/or subsidiary companies. Indicate
which companies are subsidiaries. If a situation arises in responding to this questionnaire
where you are unsure whether another firm is or is not an affiliate, doubt should be resolved in
favor of affiliation and the firm should be listed accordingly.
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Affiliate - Any business entity which is closely associated to another business entity so that one
entity controls or has the power to control the other entity either directly or indirectly; or, when a
third party has the power to control or controls both; or where one business entity has been so
closely allied with another business entity through an established course of dealings, including
but not limited to the lending of financial wherewithal, engaging in joint ventures, etc. as to
cause a public perception that the two firms are one entity. Firms which are owned by a holding
company or a third party, but otherwise meet the above conditions and do not have interlocking
directorships or joint officers serving are not considered affiliates.

9. Please indicate, by executing and returning the attached Certification Regarding Debarment
forms, if your firm, subconsultant, subcontractor, or any person associated therewith in the
capacity of owner, partner, director, officer or any position involving the administration of
federal or state funds:

 Is currently under suspension, debarment, voluntary exclusion or determination of
ineligibility by any federal agency.

 Has been suspended, debarred, voluntarily excluded or determined ineligible by any
federal agency within the past three years.

 Has a proposed debarment pending; or has been indicted, convicted, or had a civil
judgment rendered against it or them by a court of competent jurisdiction in any
matter involving fraud or official misconduct within the past three years.

Any of the above conditions will not necessarily result in denial of award, but it will be
considered in determining offeror responsibility. For any condition noted, indicate to whom
it applies, initiating agency, and dates of action. Providing false information may result in
federal criminal prosecution or administrative sanctions.

10. If the prime consultant or subconsultant does not have the in-house capability to provide non-
professional services, each with an estimated cost of $5,000 or greater, such as diving
services, soil drilling, sampling services or laboratory testing, these services must be
subcontracted in accordance with State procurement procedures once a contract is executed,
with no DBE or SWaM credit in the selection of the most qualified firm or team. Clearly indicate
these services in the Proposal.
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B. ADMINISTRATIVE

1. The following services marked with an X will NOT be required:

Surveying ___ Specifications ___

Bridge and Structure Plans ___ Materials Analysis ___

Permit Drawings ___ Environmental ___

Hydraulic and Hydrologic Analysis ___ Road Plans ___

Traffic Data ___ Traffic Analysis ___

Signs and Signals Plans ___ Lighting Plans ___

Scour Analysis ___ Geotechnical Borings and Analysis ___

Utility Plans ___ Landscape Plans ___

2. All business entities, except for sole proprietorships, are required to register with the Virginia
State Corporation Commission (A Business Registration Guide is available on the Internet at
http://www.state.va.us/scc/division/clk/brg.htm). Foreign Professional corporations and Foreign
Professional Limited Liability Companies must possess a Commonwealth of Virginia Certificate of
Authority from the State Corporation Commission to render professional services. Any
business entity other than a professional corporation, professional limited liability company or
sole proprietorships that do not employ other individuals for which licensing is required must be
registered in the Commonwealth of Virginia with the Department of Professional and
Occupational Regulation, Virginia Board for Architects, Professional Engineers, Land
Surveyors and Landscape Architects (http://www.state.va.us/dpor). Board regulations require
that all professional corporations and business entities that have branch offices located in
Virginia which offer or render any professional services relating to the professions regulated by
the Board be registered with the Board. Registration involves completing the required
application and submitting the required registration fee for each and every branch office
location in the commonwealth. All branch offices which offer or render any professional
service must have at least one full-time resident professional in responsible charge who is
licensed in the profession offered or rendered at each branch. All firms involved that are to
provide professional services must meet this criterion prior to submitting a Proposal to the City of
Falls Church. Individual engineers shall meet the requirements of Chapter 4, Title 54.1 of the
Code of Virginia.

3. The City of Falls Church will not consider for award any cost proposal submitted by any
consultants and will not consent to subconsultants in violation of the provisions of the Federal
Immigration Reform and Control Act of 1986, which prohibits employment of illegal aliens.

4. The method of payment for this contract will be cost plus fixed fee. This contract shall be
performed and audited in compliance with cost principles contained in the Federal Acquisition
Regulations (FAR) of Part 31 of Title 48 of the Code of Federal Regulations. The overhead rate
shall be established by an audit by a cognizant government agency or independent CPA firm.
Subconsultant contracts may be lump sum if they are for $2 million or less, have a clearly
defined scope of work, and will take two years or less to complete.

or
The method of payment for this contract will be lump sum. For purpose of determining the lump
sum fee, an overhead rate shall be established in compliance with cost principles contained in
the Federal Acquisition Regulations (FAR) of Part 31 of Title 48 of the Code of Federal
Regulations. The overhead rate shall be established by an audit by a cognizant
government agency or independent CPA firm.
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or
The method of payment will be [lump sum/actual costs] for each project assignment based
on fixed billable rates. For purpose of determining the [lump sum fee/fixed billable rates], an
overhead rate shall be established in compliance with cost principles contained in the Federal
Acquisition Regulations (FAR) of Part 31 of Title 48 of the Code of Federal Regulations. The
overhead rate shall be established by an audit by a cognizant government agency or
independent CPA firm.

5. All firms submitting Proposals (prime consultants, joint ventures and subconsultants) must have
internal control systems in place that meet federal requirements for accounting. These systems
must comply with requirements of 48CFR31, “Federal Acquisition Regulations, Contract Cost
Principles and Procedures,” and 23CFR1 72, “Administration of Negotiated Contracts.” All firms
selected for a project (prime consultants, joint ventures and subconsultants) must submit their
FAR audit data to the City of Falls Church within ten work days of being notified of their
selection. Should any firm on the consultant team fail to submit the required audit data within the
ten work days, negotiations will be terminated by the City of Falls Church and the next most
qualified team invited to submit a proposal.

6. Records Exclusion from Public Disclosure: Pursuant to the provisions of §2.2-3705.6 (22) of the
Code of Virginia, trade secrets, as defined in the Uniform Trade Secrets Act (§ 59.1-336 et seq.),
including, but not limited to, financial records, including balance sheets and financial statements,
that are not generally available to the public through regulatory disclosure or otherwise, and
revenue and cost projections supplied by a private or nongovernmental entity to the Inspector
General of the Virginia Department of Transportation for the purpose of an audit, special
investigation, or any study requested by the Inspector General’s Office in accordance with law
may, subject to a determination by the Inspector General as described herein, be withheld from
public disclosure under the Virginia Freedom of Information Act (FOIA). To enable the Inspector
General to identify data or records that may be subject to this exclusion from disclosure under
FOIA the private or nongovernmental entity shall, in accord with procedures adopted by the
Inspector General, make a written request to the Inspector General of the Virginia Department of
Transportation:

 Invoking such exclusion upon submission of the data or other materials for which
protection is sought

 Identifying with specificity the data or other materials for which protection is sought and
stating the reasons why protection is necessary

The VDOT Inspector General shall determine whether the requested exclusion from
disclosure is necessary to protect the trade secrets or financial records of the private entity.
The City of Falls Church shall make a written determination of the nature and scope of the
protection to be afforded by it. Notwithstanding the foregoing, contractor’s failure to comply
with the requirements stated herein and procedures established by the Inspector General for
seeking an exclusion pursuant to §2.2-3705.6 (22) of the Code of Virginia shall result in a denial
of the exclusion. Requests for exclusion that are submitted after data or other materials for
which protection is sought have been submitted will be denied.

If litigation directly or indirectly results from or arises out of a granted exemption, the contractor
will be responsible for all litigation costs incurred by contractor and/or the City of Falls Church
associated with such litigation. In no event shall the he City of Falls Church or its officers,
employees or agents be liable to the contractor as a result of any disclosure of records or data
collected by the City of Falls Church its officers, employees or agents, pursuant to an audit,
special investigation, or any study requested by the Inspector General’s Office, whether or not
the Inspector General has determined that the requested exclusion from disclosure under FOIA
is necessary to protect the trade secrets or financial records of the private entity, and in no event
shall the City of Falls Church, or its officers, employees, or agents be liable to the contractor for
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any damages or other claims arising directly or indirectly from a determination that the exclusion
from public disclosure will not be granted.

7. Submittals shall be prepared simply and economically, providing a straightforward, concise
description of the firm’s capabilities to satisfy the requirements of the RFP. Emphasis should be
on completeness and clarity of content. Elaborate brochures and other representations beyond
that sufficient to present a complete and effective proposal are neither required nor desired.
Please do not duplicate information furnished in the GSA Form 254 or 255 elsewhere in the
submittal. All information must be submitted as required by the City of Falls Church.

8. The City of Falls Church assures compliance with Title VI of the Civil Rights Act of 1964, as
amended. The consultant and all subconsultants selected for this project will be required to
submit a Title VI Evaluation Report (EEO-D2) within ten work days of notification of selection
when requested by VDOT. This requirement applies to all consulting firms when the contract
amount equals or exceeds $10,000.

9. The City of Falls Church does not discriminate against an offeror because of race, religion, color,
sex, national origin, age, disability, or any other basis prohibited by state law relating to
discrimination in employment.

10. .eVA Business-to-Government Vendor Registration: The eVA Internet electronic
procurement solution, Web site portal (http://www.eva.state.va.us), streamlines and
automates government purchasing activities in the Commonwealth. The portal is the
gateway for vendors to conduct business with state agencies and public bodies. All
vendors desiring to provide goods and/or services to the Commonwealth shall participate in
the eVA Internet e-procurement solution through either eVA Basic Vendor Registration Service
or eVA Premium Vendor Registration Service. For more detail information regarding
eVA, registrations, fee schedule, and transaction fee, use the Web site link:
http://www.eva.state.va.us. All bidders or offerors must register in eVA; failure to register will
result in the bid/proposal/expression of interest being rejected.
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CERTIFICATION REGARDING DEBARMENT

PRIMARY COVERED TRANSACTIONS

(To be completed by a Prime Consultant)

Project: _________________________________________________

1. The prospective primary participant certifies to the best of its knowledge and belief, that it and its
principals:

a. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal department or agency.

b. Have not within a three-year period preceding this proposal been convicted of or had a

civil judgement rendered against them for commission of fraud or a criminal offense in

connection with obtaining, attempting to obtain, or performing a public (Federal, State or

local) transaction or contract under a public transaction; and have not been convicted of any

violations of Federal or State antitrust statutes or commission of embezzlement, theft,

forgery, bribery, falsification, or destruction of records, making false statements, or receiving

stolen property;

c. Are not presently indicted for or otherwise criminally or civilly charged by a governmental
entity (Federal, State or local) with commission of any of the offenses enumerated in
paragraph 1) b) of this certification; and

d. Have not within a three-year period preceding this
application/proposal had one or more public transactions (Federal, State or local) terminated
for cause or default.

2. Where the prospective primary participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

The undersigned makes the foregoing statements to be filed with the proposal submitted on behalf of
the offeror for contracts to be let by the Commonwealth Transportation Board.

Signature:____________________________________ Title: _________________________

Date:___________________________________________

Name of Firm: _________________________________________________________________
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CERTIFICATION REGARDING DEBARMENT

PRIMARY COVERED TRANSACTIONS

(To be completed by a Sub-consultant)

Project: _________________________________________________

1. The prospective lower tier participant certifies, by submission of this proposal, that
neither it nor its principals is presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participation in this transaction by any
Federal department or agency.

2. Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

The undersigned makes the foregoing statements to be filed with the proposal submitted on behalf
of the offeror for contracts to be let by the Commonwealth Transportation Board.

Signature:____________________________________ Title: _________________________

Date:___________________________________________

Name of Firm: _________________________________________________________________
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FIRM DATA SHEET

Funding: ___ (S=State F=Federal) Project No.: ___________________

Division: _________________________ Proposal Due Date:______________________

The prime consultant is responsible for submitting the information requested below on all
firms on the project team, both prime and all subconsultants. All firms are to be reported on
one combined sheet unless the number of firms requires the use of an additional sheet.
Failure to submit all of the required data will result in the Expression of Interest not being
considered.

Firm’s Name, Address and DBE and/or SWAM
Certification Number

Firm’s DBE
or SWaM
Status *

Firm’s
Age

Firm’s Annual
Gross Receipts

* YD = DBE Firm Certified by DMBE N = DBE or SWaM Firm Not Certified by DMBE

NA = Firm Not Claiming DBE or SWaM

YS = SWaM Firm Certified by DMBE. Indicate whether small, woman-owned, or small business.

DMBE is the Virginia Department of Minority Business Enterprise
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C. GOOD FAITH EFFORT

(Federally funded project with DBE Goal; until further notice, DBE goals will not be assigned
to consultant service contracts)

The Department will accept what consultants submit in their Proposal regarding good faith
efforts. If a firm that has submitted good faith effort documentation makes the short list, the
procuring Division Administrator (cannot be delegated unless he/she will be out of the office for
more than five work days) along with a representative of the EO Division will determine if the
good faith effort is acceptable.

When there is a contract goal, a consultant must make good faith efforts to meet it. The
consultant can do so either through obtaining enough DBE participation to meet the goal or
documenting the good faith efforts it made to do so. These means of meeting contract goal
requirements are fully equivalent. 49 CFR Part 26 (the Rule) explicitly provides that the
Department must not disregard showings of good faith efforts, and it gives consultants the right to
have the Department reconsider a decision that their good faith efforts were insufficient. The
Department is prohibited from denying a contract to a consultant simply because it did not obtain
enough DBE participation to meet the goal. The Department must seriously consider consultants’
documentation of good faith efforts. To make certain that consultants’ showings are taken
seriously, the Rule requires the Department to offer administrative reconsideration to consultants
whose good faith efforts showings are initially rejected.

The Rule also ensures flexibility for consultants by requiring that any contract goal be waived
entirely for a prime consultant that demonstrates that it made good faith efforts but was still
unable to meet the goal.

When the Department sets a contract goal, the basic obligation of consultants is to make good
faith efforts to meet it. They can demonstrate these efforts in either of two ways, which are
equally valid. First, they can meet the goal, by documenting that they have obtained
commitments for enough DBE participation to meet the goal. Second, even though they have not
met the goal, they can document that they have made good faith efforts to do so. A refusal by the
Department to accept valid showings of good faith is not acceptable under the Rule.

The Rule makes clear that the Department is not to use a “conclusive presumption” approach, in
which the apparent successful consultant is summarily found to have failed to make good faith
efforts simply because another consultant was able to meet the goal. However, the performance
of other consultants in meeting the contract can be a relevant factor in a good faith effort
determination, in more than one way. For example, when the apparent successful consultant fails
to meet the contract goal, but others meet it, you may reasonably raise the question of whether,
with additional reasonable efforts, the apparent successful consultant could have met the goal. It
does not, by itself, prove that the apparent successful consultant did not make a good faith effort
to get DBE participation, however. On the other hand, if the apparent successful consultant fails
to meet the goal, but meets or exceeds the average DBE participation obtained by other
consultants, the Department may view this, in conjunction with other factors, as evidence of the
apparent successful consultant having made good faith

The fact that some additional costs may be involved in finding and using DBEs is not in itself
sufficient reason for a consultant’s failure to meet a DBE contract goal, as long as such costs are
reasonable.

If the Department determines that the apparent successful consultant has failed to meet the
requirements of a good faith effort, the Department must, before awarding the contract, provide
the consultant an opportunity for administrative reconsideration. The Department intends that the
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process be informal and timely. The Department will ensure that the process is completed within
a brief period (e.g., 5-10 days) to minimize any potential delay in procurements. The consultant
will have an opportunity to meet with the reconsideration official, but a formal hearing is not
required. As part of this reconsideration, the consultant must have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal or made
adequate good faith efforts to do so. The Department’s decision on reconsideration will be made
by an official who did not take part in the original determination that the consultant failed to meet
the goal or make adequate good faith efforts to do so. The consultant must have the opportunity
to meet in person with the reconsideration official to discuss the issues of whether it met the goal
or made adequate good faith efforts to do so. The Department will send the consultant a written
decision on reconsideration, explaining the basis for finding that the consultant did or did not
meet the goal or make adequate good faith efforts to do so. The Department’s reconsideration
personnel consists of the Commissioner’s DBE Review Panel.

It is up to the Department to make a fair and reasonable judgment whether a consultant that did
not meet the goal made adequate good faith efforts. It is important for the Department to consider
the quality, quantity, and intensity of the different kinds of efforts that the consultant has made.
The efforts employed by the consultant should be those that one could reasonably expect a
consultant to take if the consultant were actively and aggressively trying to obtain DBE
participation sufficient to meet the DBE contract goal. Mere pro forma efforts are not good faith
efforts to meet the DBE contract requirements. The Department’s determination concerning the
sufficiency of the firm’s good faith efforts is a judgment call: meeting quantitative formulas is not
required.

If DBE is prime, they will be allowed to count toward goals the work they commit to performing
with their own forces, as well as the work that they commit to be performed by DBE
subcontractors. DBE consultants on prime contracts will be expected to make the same outreach
efforts as other consultants.

When a DBE participates in a contract, the Department will count only the value of the work
actually performed by the DBE toward DBE goals. When a DBE subcontracts part of the work of
its contract to another firm, the value of the subcontracted work may be counted toward DBE
goals only if the DBE’s subcontractor is itself a DBE. Work that a DBE subcontracts to a non-
DBE firm does not count toward DBE goals. Count expenditures to a DBE contractor toward
DBE goals only if the DBE is performing a commercially useful function on that contract. If a DBE
does not perform or exercise responsibility for at least 30 percent of the total cost of its contract
with its own work force, or the DBE subcontracts a greater portion of the work of a contract than
would be expected on the basis of normal industry practice for the type of work involved, you
must presume that it is not performing a commercially useful function. If a DBE firm loses
certification, its work no longer counts toward the DBE goal.

All consultants will be required to submit the following information to the Department with the
Proposal:

 The names and addresses of DBE firms that will participate in the contract;

 A description of the work that each DBE will perform;

 The percentage amount of the participation of each DBE firm participating;

 Written documentation of the prime consultant’s commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal;

 Written confirmation from the DBE that it is participating in the contract as provided
in the Written confirmation from the DBE that it is participating in the contract as
provided in the prime contractor’s commitment; and

 If the contract goal is not met, evidence of good faith efforts.
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The Department has prepared a list based on Federal Regulations of some of the kinds of efforts
that consultants may make in obtaining DBE participation. It is not intended to be a mandatory
checklist. The Department does not require that a consultant do any one, or particular
combination, of the things on the list, nor is the list intended to be exclusive or exhaustive; it
merely offers examples. Other factors or types of efforts may be relevant in appropriate cases. In
determining whether a consultant has made good faith efforts, it will usually be important for the
Department to look not only at the different kinds of efforts that the Consultant has made, but also
of the timeliness, quantity, and intensity of these efforts.

The Department offers the following examples of efforts that may be considered

A. Soliciting through all reasonable and available means (e.g., attendance at project showings,
advertising and/or written notices) the interest of all certified DBEs who have the capability
to perform the work of the contract. The consultant must solicit this interest within sufficient
time to allow the DBEs to participate effectively. The consultant must determine with
certainty if the DBEs are interested by taking appropriate steps to follow up initial
solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood
that the DBE goals will be achieved. This includes, where appropriate, breaking out
contract work items into economically feasible units to facilitate DBE participation, even
when the prime consultant might otherwise prefer to perform these work items with its own
forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract.

D. (1) Negotiating in good faith with interested DBEs. It is the consultant’s responsibility to
make a portion of the work available to DBE subcontractors and suppliers and to select
those portions of the work or material needs consistent with the available DBE
subcontractors and suppliers, so as to facilitate DBE participation. Evidence of such
negotiation includes the names, addresses, and telephone numbers of DBEs that were
considered; a description of the information provided regarding the plans and specifications
for the work selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

D.(2) A consultant using good business judgment would consider a number of factors in
negotiating with subcontractors, including DBE subcontractors, and would take a firm’s
costs, qualifications and capabilities as well as contract goals into consideration. However,
the fact that there may be some additional costs involved in finding and using DBEs is not in
itself sufficient reason for a consultant’s failure to meet the contract DBE goal, as long as
such costs are reasonable. Also, the ability or desire of a prime consultant to perform the
work of a contract with its own organization does not relieve the consultant of the
responsibility to make good faith efforts. Prime consultants are not, however, required to
accept higher quotes from DBEs if the price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry,
membership in specific groups, organizations, or associations and political or social
affiliations {for example union vs. non-union employee status) are not legitimate causes
for the rejection or non- solicitation of bids in the contractor’s efforts to meet the project
goal.
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F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

H. Effectively using the services of available minority community organizations; minority
contractors’ groups; local, state, and Federal minority business assistance offices; and
other organizations as allowed on a case-by-case basis to provide assistance in the
recruitment and placement of DBEs.
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Nondiscrimination Provision

Federally Funded Projects

Construction contractors and consultants agree to abide by the provisions of Title VI and Title VII of
the Civil Rights Act of 1964 (42 USC 2000e). Title VI of the Civil Rights Act of 1964 declares it to be
the policy of the United States that discrimination on the grounds of race, color, or national origin
shall not occur in connection with programs and activities receiving Federal financial assistance and
authorizes and directs the appropriate Federal departments, agencies, and subrecipients to take
action to carry out this policy. Title VII of the Civil Rights Act prohibits discrimination against any
employee or applicant for employment on the basis of race, religion, color, sex or national origin for
employers with 15 or more employees. The contractor/consultant further agrees to abide by
Executive Order No. 11246 entitled "Equal Employment Opportunity," as amended by Executive
Order No. 11375 and as supplemented in the Department of Labor Regulations (41 CFR Part 60),
which prohibits discrimination on the basis of age and FHWA 1273 required contract provisions for
federal-aid construction projects. 49 CFR Parts 21, 23, 26, and 27, and 23 CFR Parts 200, 230, and
633 are incorporated by reference in all contracts and subcontracts funded in whole or in part with
federal funds. The contractor/consultant shall comply with the Americans with Disabilities Act (ADA),
and with the provisions of the Virginians with Disabilities Act, Sections 51.5-40 through 51.5-46 of
the Code of Virginia, as amended, the terms of which are incorporated herein by reference.
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XIII-A. EXECUTIVE ORDER 11246

SF030AF-0708 Reissued July 2008
VIRGINIA DEPARTMENT OF TRANSPORTATION

SPECIAL PROVISION FOR
NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE
EQUAL EMPLOYMENT OPPORTUNITY (EXECUTIVE ORDER 11246)

1. The Offeror's or Bidder's attention is called to the "Equal Opportunity Clause" and the "Standard
Federal Equal Employment Opportunity Construction Contract Specifications" set forth herein.

2. The goals for female and minority participation, expressed in percentage terms of the Contractor's
aggregate work force in each trade on all construction works in the covered area, are as follows:

Females- 6.9%
Minorities - See Attachment "A"

The goals are applicable to all the Contractor's construction work performed in the covered area,
whether or not it is Federal or federally assisted. If the Contractor performs construction work in a
geographical area located outside of the covered area, it shall apply the goals established for such
geographical area where the work is actually performed. With regard to this second area, the
Contractor also is subject to the goals for both its federally involved and non-federally involved
construction.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 60-4 shall be
based on its implementation of the Equal Opportunity Clause, specific affirmative action obligations
required by the specifications, set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals established
herein. The hours of minority and female employment and training must be substantially uniform
throughout the length of the contract, and in each trade, and the Contractor shall make a good faith
effort to employ minorities and women evenly on each of its projects. The transfer of minority or
female employees or trainees from Contractor to Contractor or from project to project for the sole
purpose of meeting the Contractor's goals shall be a violation of the contract, the Executives Order and
the regulations in 41 CFR Part 60-4. Compliance with the goals will be measured against the total work
hours performed.

3. The Contractor shall provide written notification to the Director of the Office of Federal Contract
Compliance Programs within 10 workings days the award of any construction subcontract in excess of
$10,000 at any tier for construction works under this contract. The notification shall list the name,
address and telephone number of the subcontractor, employer identification number, estimated dollar
amount of the subcontract, estimated starting and completion dates of the subcontract and the
geographical area in which the contract is to be performed.

STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS (EXECUTIVE ORDER 11246)

1. As, used in this provision:
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a. "Covered area" means the geographical area described in the solicitation from which this contract
resulted;

b. "Director" means Director, Office of Federal Contract Compliance Programs, United States
Department of Labor, or any person to whom the Director delegates authority;

c. "Employer identification number" means the Federal Social Security number used on the
Employer's Quarterly Federal Tax Return, U. S. Treasury Department Form 941;

d. "Minority" includes:

(i) Black (all persons having origins in any of the Black African racial groups not of Hispanic origin);

(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other
Spanish Culture or origin, regardless of race);

(iii) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and

(iv) American Indian or Alaskan Native (all persons having origins in any of the original peoples of
North America and maintaining identifiable tribal affiliations through membership and
participation or community identification).

2. Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work involving
any construction trade, it shall physically include in each subcontract in excess of $10,000 the provisions
of these specifications and the Notice which contains the applicable goals for minority and female
participation.

3. If the Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by the U. S.
Department of Labor in the covered area either individually or through an association, its affirmative
action obligations on all work in the Plan area (including goals and timetables) shall be in accordance
with that Plan for those trades which have unions participating in the Plan. Contractors must be able to
demonstrate their participation in and compliance with the provisions of any such Hometown Plan.
Each Contractor or Subcontractor participating in an approved Plan is individually required to comply
with its obligations under the EEO clause, and to make a good faith effort to achieve each goal under
the Plan in each trade in which it has employees. The overall good faith performance by other
Contractors and Subcontractors toward a goal in an approved Plan does not excuse any covered
Contractor's or Subcontractor's failure to take good faith efforts to achieve the Plan goals and
timetables.

4. The Contractor shall implement the specific affirmative action standards provided in paragraphs 7 a
through p of these specifications. The goals set forth m the solicitation from which this contract
resulted are expressed as percentages of the total hours of employment and training of minority and
female utilization the Contractor should reasonably be able to achieve in each construction trade in
which it has employees in the coverer area. Covered construction Contractors performing construction
work in geographical areas where they do not have a Federal or federally assisted construction contract
shall apply the minority and female goals established for the geographical area where the work is being
performed. Goals are published periodically in the Federal Register in notice form, and such notices
may be obtained from any Office of Federal Contract Compliance Programs office or from Federal
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procurement contracting officers. The Contractor is expected to make substantially uniform progress in
meeting its goals in each craft during the period specified.

5. Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom the
Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse the
Contractor's obligations under these specifications, Executive Order 11246, or the regulations
promulgated pursuant thereto.

6. In order for the nonworking training hours of apprentices and trainees to be counted in meeting the
goals, such apprentices and trainees must be employed by the Contractor during the training period,
and the Contractor must have made a commitment to employ the apprentices and trainees at the
completion of their training, subject to the availability of employment opportunities. Trainees must be
trained pursuant to training programs approved by the U. S. Department of Labor.

7. The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The
evaluation of the Contractor's compliance with these specifications shall be based upon its effort to
achieve maximum results from its actions. The Contractor shall document these efforts fully, and shall
implement affirmative action steps at least as extensive as the following:

a. Ensure and maintain a working environment free of harassment, intimidation, and coercion at all
sites, and in all facilities at which the Contractor's employees are assigned to work. The Contractor,
where possible, shall assign two or more women to each construction project. The Contractor shall
specifically ensure that all foreman, superintendents and other on-site supervisory personnel are
aware of and carry out the Contractor's obligation to maintain such a working environment, with
specific attention to minority or female individuals working at such sites in such facilities.

b. Establish and maintain a current list of minority and female recruitment sources, provide written
notification to minority and female recruitment sources and to community organizations when the
Contractor or its unions have employment opportunities available, and maintain a record of the
organizations' responses.

c. Maintain a current file of the names, addresses and telephone numbers of each minority and
female off the street applicant and minority or female referral from a union, a recruitment source
or community organization and of what action was taken with respect to each such individual. If
such individual was sent to the union hiring hall for referral and was not referred back to the
Contractor by the union, or if referred, not employed by the Contractor, this shall be documented
in the file with the reason therefore, along with whatever additional actions the Contractor may
have taken.

d. Provide immediate written notification to the Director when the union or unions which the
Contractor has a collective bargaining agreement has not referred to the Contractor a minority
person or women sent by the Contractor, or when the Contractor has other information that the
union referral process has impeded the Contractor's efforts to meet its obligations.

e. Develop on-the-job training opportunities and/or participate in training programs for the area
which expressly include minorities and women, including upgrading programs and apprenticeship
and trainee programs relevant to the Contractor's employment needs, especially those programs
funded or approved by the Department of Labor. The Contractor shall provide notice of these
programs to the sources complied under 7b above.
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f. Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training
programs and requesting their cooperation in assisting the Contractor in meeting its EEO
obligations; by including it in any policy manual and collective bargaining agreement; by publicizing
it in the company newspaper or annual report; by specific review of the policy with all management
personnel and with all minority and female employees at least once a year; and by posting the
company EEO policy on bulletin boards accessible to all employees at each location where
construction work is performed.

g. Review, at least annually, the company's EEO policy and affirmative action obligations under these
specifications with all employees having any responsibility for hiring, assignment, layoff,
termination, or other employment decisions including specific review of these items with onsite
supervisory personnel such as Superintendents and General Foremen prior to the initiation of
construction work at any job site. A written record shall be made and maintained identifying the
time and place of these meetings, persons attending, subject matter discussed and disposition of
the subject matter.

h. Disseminate the Contractor's EEO policy externally by including in any news media advertisement
that the Contractor is "An Equal Opportunity Employer" for minority and female, and providing
written notification to and discussing the Contractor's EEO policy with other Contractors and
Subcontractors with whom the Contractor does or anticipates doing business.

i. Directs its recruitment efforts, both oral and written, to minority, female and community
organizations, to schools with minority and female students and to minority and recruitment and
training organizations serving the Contractor's recruitment area and employment needs. Not later
than one month prior to the date for the acceptance of applications for apprenticeship or other
training by recruitment source, the Contractor shall send written notification to organizations such
as the above, describing the openings, screening procedures and tests to be used m the selection
process.

j. Encourage present minority and female employees to recruit other minority persons and women
and, where reasonable, provide after school, summer and vacation employment to minority and
female youth both on the site and in other areas of Contractor's workforce.

k. Validate all tests and other selection requirements where there is an obligation to do so under 41
CFR Part 60-3.

l. Conduct, at least annually, an inventory and evaluation of all minority and female personnel for
promotional opportunities and encourage these employees to seek or to prepare for such
opportunities through appropriate training or other means.

m. Ensure that seniority practices, job classifications, work assignments and other personnel practices,
do not have a discriminatory effect by continually monitoring all personnel and employment
related activities to ensure that the EEO policy and the Contractor's obligations under these
specifications are being carried out.

n. Ensure that all facilities and company activities are nonsegregated, except that separate or
single-user toilet and necessary changing facilities shall be provided to assure privacy between the
sexes.



RFP No. 0906-10-PBP
Section XIII – VDOT Mandatory Provisions

Page 52 of 76

o. Document and maintain a record of all solicitations of offers for subcontracts from minority and
female construction contractors and suppliers, including circulation of solicitations to minority and
female contractor associations and other business associations.

p. Conduct a review, at least annually, of all supervisors' adherence to and performance under the
Contractor's EEO policies and affirmative action obligations.

8. Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or more
of their affirmative action obligations (7a through p). The efforts of a contractor association, joint
contractor-union, contractor-community, or other similar group of which the contractor is a member
and participant, may be asserted as fulfilling any one or more of its obligations under 7a through p of
these Specifications provided that the contractor actively participates in the group, makes every effort
to assure that the group has a positive impact on the employment of minorities and women in the
industry, ensures that the concrete benefits of the program are reflected in the Contractor's minority
and female workforce participation, makes a good faith effort to meet its individual goals and
timetables and can provide access to documentation which demonstrates the effectiveness of actions
taken on behalf of the Contractor. The obligation to comply, however, is the Contractor's and failure of
such a group to fulfill an obligation shall not be a defense for the Contractor's noncompliance.

9. Goals for women have been established. However, the Contractor IS required to provide equal
employment opportunity and to take affirmative action for all minority groups, both male and female
and all women, both minority and non-minority. Consequently, the Contractor may be in violation of
the Executive Order if a particular group is employed in a substantially disparate manner, that is even
thought the Contractor has achieved its goals for women, the Contractor may be in violation of the
Executive Order if a specific minority group of women is underutilized.

10. The Contractor shall not use the goals and timetables or affirmative action standards to discriminate
against any person because of race, color, religion, sex or nation origin.

11. The Contractor shall not enter into any Subcontract with any person or firm debarred from Government
contracts pursuant to Executive Order 11246.

12. The Contractor shall carry out such sanctions and penalties for violation of these specifications and the
Equal Opportunity Clause, including suspension, termination and cancellation of existing subcontracts
as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its implementing
regulations by the Office of Federal Contract Compliance Programs. Any Contractor who fails to carry
out such sanctions and penalties shall be in violation of these specifications and Executive Order 11246.
as amended.

13. The Contractor, in fulfilling its obligations under these specifications shall implement specific affirmative
action steps, at least as extensive as those standards prescribed in paragraph 7 of these specifications,
so as to achieve maximum results from Its efforts to ensure equal employment opportunity. If the
Contractor fails to comply with the requirements of the Executive Order, the implementing regulations,
or these specifications, the Director will proceed in accordance with 41 CFR 60-4.8.

14. The Contractor shall designate and make known to the Department a responsible official as the EEO
Officer to monitor all employment related activity, to ensure that the company EEO policy is being
carried out, to submit reports relating to the provisions hereof as may be required by the Government
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and to keep records. Records shall at least include for each employee the name, address, telephone
numbers, construction trade, union affiliation if any, employee identification number when assigned,
social security number, race, sex, status (e.g., mechanic, apprentice, trainee, helper, or laborer), dates
of changes in status, hours worked per week in the indicated trade, rate of pay, and locations at which
the work was performed. Records shall be maintained in an easily understandable and retrievable form;
however, to the degree that existing records satisfy this requirement, Contractors will not be required
to maintain separate records.

15. Nothing herein provided shall be construed as a limitation upon the application of other laws which
establish different standards of compliance or upon the application of requirements for the hiring of
local or other area residents (e.g., those under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program).

ATTACHMENT A

Economic Area Goal (Percent)

Virginia:
021 Roanoke-Lynchburg, VA

SMSA Counties:
4640 Lynchburg, VA ..................................................................................................... 19.3

VA Amherst; VA Appomattox; VA Campbell; VA Lynchburg
6800 Roanoke, VA ....................................................................................................... 10.2

VA Botetourt; VA Craig; VA Roanoke; VA Roanoke City; VA Salem
Non-SMSA Counties ............................................................................................................. 12.0

VA Alleghany; VA Augusta; VA Bath; VA Bedford; VA Bland; VA Carroll;
VA Floyd; VA Franklin; VA Giles; VA Grayson; VA Henry; VA Highland;
VA Montgomery; VA Nelson; VA Patrick; VA Pittsylvania; VA Pulaski;
VA Rockbridge; VA Rockingham; VA Wythe; VA Bedford City; VA Buena Vista:
VA Clifton Forge; VA Covington; VA Danville; VA Galax; VA Harrisonburg;
VA Lexington; VA Martinsville; VA Radford; VA Staunton; VA Waynesboro; WV
Pendleton.

022 Richmond, VA
SMSA Counties:

6140 Petersburg - Colonial Heights - Hopewell, VA .................................................... 30.6
VA Dinwiddie; VA Prince George; VA Colonial Heights; VA Hopewell;
VA Petersburg.

6760 Richmond, VA ...................................................................................................... 24.9
VA Charles City; VA Chesterfield; VA Goochland, VA Hanover; VA
Henrico; VA New Kent; VA Powhatan; VA Richmond.

Non-SMSA Counties ............................................................................................................. 27.9
VA Albemarle; VA Amelia; VA Brunswick; VA Buckingham, VA Caroline;
VA Charlotte; VA Cumberland; VA Essex; VA Fluvanna; VA Greene; VA
Greensville; VA Halifax; VA King and Queen; VA King William; VA
Lancaster; VA Louisa; VA Lunenburg; VA Madison; VA Mecklenburg; VA
Northumberland; VA Nottoway; VA Orange; VA Prince Edward; VA Richmond
VA Sussex; VA Charlottesville; VA Emporia; VA South Boston

023 Norfolk - Virginia Beach - Newport News VA:
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SMSA Counties:
5680 Newport News- Hampton, VA ............................................................................. 27.1

VA Gloucester; VA James City; VA York; VA Hampton; VA Newport
News; VA Williamsburg.
5720 Norfolk - Virginia Beach - Portsmouth, VA - NC ......................................... 26.6
NC Currituck; VA Chesapeake; VA Norfolk; VA Portsmouth; VA
Suffolk; VA Virginia Beach.

Non-SMSA Counties ............................................................................................................. 29.7
NC Bertie; NC Camden; NC Chowan; NC Gates; NC Hertford;
NC Pasquotank; NC Perquimans; VA lsle of Wight; VA Matthews;
VA Middlesex; VA Southampton; VA Surry; VA Franklin.

Washington, DC:
020 Washington, DC.

SMSA Counties:
8840 Washington, DC - MD - VA ................................................................................ 28.0

DC District of Columbia; MD Charles; MD Montgomery MD Prince
Georges; VA Arlington; VA Fairfax; VA Loudoun; VA Prince William
VA Alexandria; VA Fairfax City; VA Falls Church.

Non- SMSA Counties ............................................................................................................ 25.2
MD Calvert; MD Frederick; MD St. Marys: MD Washington; VA Clarke;
VA Culpeper; VA Fauquier; VA Frederick; VA King George; VA Page; VA
Rappahannock; VA Shenandoah; VA Spotsylvania; VA Stafford; VA
Warren: VA Westmoreland; VA Fredericksburg; VA Winchester WV Berkeley;
WV Grant; WV Hampshire; WV Hardy; WV Jefferson; WV Morgan.

Tennessee:
052 Johnson City - Kingsport - Bristol, TN - VA

SMSA Counties:
3630 Johnson City - Kingsport -Bristol, TN-VA ............................................................ 2.6

TN Carter; TN Hawkins; TN Sullivan; TN Washington; VA Scott: VA
Washington; VA Bristol.

Non-SMSA Counties ............................................................................................................. 3.2
TN Greene; TN Johnson; VA Buchanan; VA Dickenson; VA Lee;
VA Russell; VA Smyth; VA Tazewell; VA Wise; VA Norton; WV McDowell;
WV Mercer.

Maryland:
019 Baltimore MD

Non-SMSA Counties ............................................................................................................ 23.6
MD Caroline; MD Dorchester; MD Kent; MD Queen Annes; MD Somerset;
MD Talbot; MD Wicomico; MD Worchester; VA Accomack; VA
Northampton.
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XIII-B. FHWA 1273

SF010CF-0309

FHWA 1273, MEMORANDUM AND CFR CHANGE

January 19, 2009

REQUIRED CONTRACT PROVISIONS, FEDERAL-AID CONSTRUCTION CONTRACTS (FHWA 1273) shall apply
to this contract as well as the following:

● FHWA memorandum with the subject titled “THE DISCONTINUANCE OF THE FHWA-45, FHWA-47
& FHWA-810”. In accordance with this memorandum the Contractor shall be governed by the
following:

The submission of Form C-50 (FHWA 47) which is used to fulfill the reporting requirements of
Section VI, Record of Materials, Supplies, and Labor of FHWA 1273—Required Contract
Provisions Federal-Aid Construction Contracts is no longer required on Federal Aid Construction
Contracts. Only that part of Section VI of FHWA 1273 is thus eliminated. All the other parts
remain in effect.

● CFR (Code of Federal Regulations) change regarding Employee Social Security Numbers and
Addresses on Payrolls. In accordance with the US Department of Labor regulations change in 29
CFR Parts 3 and 5 the Contractor shall be governed by the following:

Section V, Paragraph 2b of FHWA 1273—Required Contract Provisions Federal-Aid Construction
Contracts is replaced with the following:

The payroll records shall contain the name, and the last four digits of the social security
number of each such employee, his or her correct classification; hourly rates of wages paid
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash
equivalent thereof the types described in Section 1(b)(2)(B) of the Davis Bacon Act); daily
and weekly number of hours worked; deductions made; and actual wages paid.

=========================================================================================

FHWA-1273 Electronic version -- March 10, 1994

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

Page
I. General ..........................................................................................................................1
II. Nondiscrimination ........................................................................................................ 2
III. Nonsegregated Facilities ............................................................................................... 5
IV. Payment of Predetermined Minimum Wage ................................................................. 6
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V. Statements and Payrolls ...............................................................................................10
VI. Record of Materials, Supplies, and Labor ......................................................................11
VII. Subletting or Assigning the Contract ........................................................................... 11
VIII.Safety: Accident Prevention ....................................................................................... 12
IX. False Statements Concerning Highway Project ............................................................ 12
X. Implementation of Clean Air Act and Federal Water Pollution Control Act .................. 13
XI. Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion 13
XII. Certification Regarding Use of Contract Funds for lobbying ......................................... 16

ATTACHMENTS

A. Employment Preference for Appalachian Contracts (included in Appalachian contracts only)

I. GENERAL

1. These contract provisions shall apply to all work performed on the contract by the contractor's
own organization and with the assistance of workers under the contractor's immediate
superintendent and to all work performed on the contract by piecework, station work, or by
subcontract.

2. Except as otherwise provided for in each section, the contractor shall insert in each subcontract all
of the stipulations contained in these Required Contract Provisions, and further require their
inclusion in any lower tier subcontract or purchase order that may in turn be made. The Required
Contract Provisions shall not be incorporated by reference in any case. The prime contractor shall
be responsible for compliance by any subcontractor or lower tier subcontractor with these
Required Contract Provisions.

3. A breach of any of the stipulations contained in these Required Contract Provisions shall be
sufficient grounds for termination of the contract.

4. A breach of the following clauses of the Required Contract Provisions may also be grounds for
debarment as provided in 29 CFR 5.12:

Section I, paragraph 2;
Section IV, paragraphs 1, 2, 3, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.

5. Disputes arising out of the labor standards provisions of Section IV (except paragraph 5) and
Section V of these Required Contract Provisions shall not be subject to the general disputes clause
of this contract. Such disputes shall be resolved in accordance with the procedures of the U.S.
Department of Labor (DOL) as set forth in 29 CFR 5, 6, and 7. Disputes within the meaning of this
clause include disputes between the contractor (or any of its subcontractors) and the contracting
agency, the DOL, or the contractor's employees or their representatives.

6. Selection of Labor: During the performance of this contract, the contractor shall not:

a. discriminate against labor from any other State, possession, or territory of the United States
(except for employment preference for Appalachian contracts, when applicable, as specified in
Attachment A), or
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b. employ convict labor for any purpose within the limits of the project unless it is labor
performed by convicts who are on parole, supervised release, or probation.

II. NONDISCRIMINATION

(Applicable to all Federal-aid construction contracts and to all related subcontracts of $10,000 or
more.)

1. Equal Employment Opportunity: Equal employment opportunity (EEO) requirements not to
discriminate and to take affirmative action to assure equal opportunity as set forth under laws,
executive orders, rules, regulations (28 CFR 35, 29 CFR 1630 and 41 CFR 60) and orders of the
Secretary of Labor as modified by the provisions prescribed herein, and imposed pursuant to 23
U.S.C. 140 shall constitute the EEO and specific affirmative action standards for the contractor's
project activities under this contract. The Equal Opportunity Construction Contract Specifications
set forth under 41 CFR 60-4.3 and the provisions of the American Disabilities Act of 1990 (42 U.S.C.
12101 et seq.) set forth under 28 CFR 35 and 29 CFR 1630 are incorporated by reference in this
contract. In the execution of this contract, the contractor agrees to comply with the following
minimum specific requirement activities of EEO:

a. The contractor will work with the State highway agency (SHA) and the Federal Government in
carrying out EEO obligations and in their review of his/her activities under the contract.

b. The contractor will accept as his operating policy the following statement:

"It is the policy of this Company to assure that applicants are employed, and that employees
are treated during employment, without regard to their race, religion, sex, color, national
origin, age or disability. Such action shall include: employment, upgrading, demotion, or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship,
preapprenticeship, and/or on-the-job training."

2. EEO Officer: The contractor will designate and make known to the SHA contracting officers an
EEO Officer who will have the responsibility for and must be capable of effectively administering
and promoting an active contractor program of EEO and who must be assigned adequate
authority and responsibility to do so.

3. Dissemination of Policy: All members of the contractor's staff who are to hire, supervise,
promote, and discharge employees, or who recommend such action, or who are substantially
involved in such action, will be made fully cognizant of, and will implement, the contractor's EEO
policy and contractual will be taken as a minimum:

a. Periodic meetings of supervisory and personnel office employees will be conducted before the
start of work and then not less often than once every six months, at which time the
contractor's EEO policy and its implementation will be reviewed and explained. The meetings
will be conducted by the EEO Officer.

b. All new supervisory or personnel office employees will be given a thorough indoctrination by
the EEO Officer, covering all major aspects of the contractor's EEO obligations within thirty
days following their reporting for duty with the contractor.
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c. All personnel who are engaged in direct recruitment for the project will be instructed by the
EEO Officer in the contractor's procedures for locating and hiring minority group employees.

d. Notices and posters setting forth the contractor's EEO policy will be placed in areas readily
accessible to employees, applicants for employment and potential employees.

e. The contractor's EEO policy and the procedures to implement such policy will be brought to
the attention of employees by means of meetings, employee handbooks, or other appropriate
means.

4. Recruitment: When advertising for employees, the contractor will include in all advertisements
for employees the notation: "An Equal Opportunity Employer." All such advertisements will be
placed in publications having a large circulation among minority groups in the area from which the
project work force would normally be derived.

a. The contractor will, unless precluded by a valid bargaining agreement, conduct systematic and
direct recruitment through public and private employee referral sources likely to yield
qualified minority group applicants. To meet this requirement, the contractor will identify
sources of potential minority group employees, and establish with such identified sources
procedures whereby minority group applicants may be referred to the contractor for
employment consideration.

b. In the event the contractor has a valid bargaining agreement providing for exclusive hiring hall
referrals, he is expected to observe the provisions of that agreement to the extent that the
system permits the contractor's compliance with EEO contract provisions. (The DOL has held
that where implementation of such agreements have the effect of discriminating against
minorities or women, or obligates the contractor to do the same, such implementation
violates Executive Order 11246, as amended.)

c. The contractor will encourage his present employees to refer minority group applicants for
employment. Information and procedures with regard to referring minority group applicants
will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and employee benefits shall be established and
administered, and personnel actions of every type, including hiring, upgrading, promotion,
transfer, demotion, layoff, and termination, shall be taken without regard to race, color, religion,
sex, national origin, age or disability. The following procedures shall be followed:

a. The contractor will conduct periodic inspections of project sites to insure that working
conditions and employee facilities do not indicate discriminatory treatment of project site
personnel.

b. The contractor will periodically evaluate the spread of wages paid within each classification to
determine any evidence of discriminatory wage practices.

c. The contractor will periodically review selected personnel actions in depth to determine
whether there is evidence of discrimination. Where evidence is found, the contractor will
promptly take corrective action. If the review indicates that the discrimination may extend
beyond the actions reviewed, such corrective action shall include all affected persons.
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d. The contractor will promptly investigate all complaints of alleged discrimination made to the
contractor in connection with his obligations under this contract, will attempt to resolve such
complaints, and will take appropriate corrective action within a reasonable time. If the
investigation indicates that the discrimination may affect persons other than the complainant,
such corrective action shall include such other persons. Upon completion of each
investigation, the contractor will inform every complainant of all of his avenues of appeal.

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and increasing the skills of minority group and
women employees, and applicants for employment.

b. Consistent with the contractor's work force requirements and as permissible under Federal
and State regulations, the contractor shall make full use of training programs, i.e.,
apprenticeship, and on-the-job training programs for the geographical area of contract
performance. Where feasible, 25 percent of apprentices or trainees in each occupation shall
be in their first year of apprenticeship or training. In the event a special provision for training
is provided under this contract, this subparagraph will be superseded as indicated in the
special provision.

c. The contractor will advise employees and applicants for employment of available training
programs and entrance requirements for each.

d. The contractor will periodically review the training and promotion potential of minority group
and women employees and will encourage eligible employees to apply for such training and
promotion.

7. Unions: If the contractor relies in whole or in part upon unions as a source of employees, the
contractor will use his/her best efforts to obtain the cooperation of such unions to increase
opportunities for minority groups and women within the unions, and to effect referrals by such
unions of minority and female employees. Actions by the contractor either directly or through a
contractor's association acting as agent will include the procedures set forth below:

a. The contractor will use best efforts to develop, in cooperation with the unions, joint training
programs aimed toward qualifying more minority group members and women for
membership in the unions and increasing the skills of minority group employees and women
so that they may qualify for higher paying employment.

b. The contractor will use best efforts to incorporate an EEO clause into each union agreement to
the end that such union will be contractually bound to refer applicants without regard to their
race, color, religion, sex, national origin, age or disability.

c. The contractor is to obtain information as to the referral practices and policies of the labor
union except that to the extent such information is within the exclusive possession of the
labor union and such labor union refuses to furnish such information to the contractor, the
contractor shall so certify to the SHA and shall set forth what efforts have been made to
obtain such information.

d. In the event the union is unable to provide the contractor with a reasonable flow of minority
and women referrals within the time limit set forth in the collective bargaining agreement, the
contractor will, through independent recruitment efforts, fill the employment vacancies
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without regard to race, color, religion, sex, national origin, age or disability; making full efforts
to obtain qualified and/or qualifiable minority group persons and women. (The DOL has held
that it shall be no excuse that the union with which the contractor has a collective bargaining
agreement providing for exclusive referral failed to refer minority employees.) In the event
the union referral practice prevents the contractor from meeting the obligations pursuant to
Executive Order 11246, as amended, and these special provisions, such contractor shall
immediately notify the SHA.

8. Selection of Subcontractors, Procurement of Materials and Leasing of Equipment: The
contractor shall not discriminate on the grounds of race, color, religion, sex, national origin, age or
disability in the selection and retention of subcontractors, including procurement of materials and
leases of equipment.

a. The contractor shall notify all potential subcontractors and suppliers of his/her EEO obligations
under this contract.

b. Disadvantaged business enterprises (DBE), as defined in 49 CFR 23, shall have equal
opportunity to compete for and perform subcontracts which the contractor enters into
pursuant to this contract. The contractor will use his best efforts to solicit bids from and to
utilize DBE subcontractors or subcontractors with meaningful minority group and female
representation among their employees. Contractors shall obtain lists of DBE construction
firms from SHA personnel.

c. The contractor will use his best efforts to ensure subcontractor compliance with their EEO
obligations.

9. Records and Reports: The contractor shall keep such records as necessary to document
compliance with the EEO requirements. Such records shall be retained for a period of three years
following completion of the contract work and shall be available at reasonable times and places
for inspection by authorized representatives of the SHA and the FHWA.

a. The records kept by the contractor shall document the following:

(1) The number of minority and non-minority group members and women employed in each
work classification on the project;

(2) The progress and efforts being made in cooperation with unions, when applicable, to
increase employment opportunities for minorities and women;

(3) The progress and efforts being made in locating, hiring, training, qualifying, and upgrading
minority and female employees; and

(4) The progress and efforts being made in securing the services of DBE subcontractors or
subcontractors with meaningful minority and female representation among their
employees.

b. The contractors will submit an annual report to the SHA each July for the duration of the
project, indicating the number of minority, women, and non-minority group employees
currently engaged in each work classification required by the contract work. This information
is to be reported on Form FHWA-1391. If on-the job training is being required by special
provision, the contractor will be required to collect and report training data.
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III. NONSEGREGATED FACILITIES

(Applicable to all Federal-aid construction contracts and to all related subcontracts of $10,000 or
more.)

a. By submission of this bid, the execution of this contract or subcontract, or the consummation
of this material supply agreement or purchase order, as appropriate, the bidder, Federal-aid
construction contractor, subcontractor, material supplier, or vendor, as appropriate, certifies
that the firm does not maintain or provide for its employees any segregated facilities at any of
its establishments, and that the firm does not permit its employees to perform their services
at any location, under its control, where segregated facilities are maintained. The firm agrees
that a breach of this certification is a violation of the EEO provisions of this contract. The firm
further certifies that no employee will be denied access to adequate facilities on the basis of
sex or disability.

b. As used in this certification, the term "segregated facilities" means any waiting rooms, work
areas, restrooms and washrooms, restaurants and other eating areas, timeclocks, locker
rooms, and other storage or dressing areas, parking lots, drinking fountains, recreation or
entertainment areas, transportation, and housing facilities provided for employees which are
segregated by explicit directive, or are, in fact, segregated on the basis of race, color, religion,
national origin, age or disability, because of habit, local custom, or otherwise. The only
exception will be for the disabled when the demands for accessibility override (e.g. disabled
parking).

c. The contractor agrees that it has obtained or will obtain identical certification from proposed
subcontractors or material suppliers prior to award of subcontracts or consummation of
material supply agreements of $10,000 or more and that it will retain such certifications in its
files.

IV. PAYMENT OF PREDETERMINED MINIMUM WAGE

(Applicable to all Federal-aid construction contracts exceeding $2,000 and to all related subcontracts,
except for projects located on roadways classified as local roads or rural minor collectors, which are
exempt.)

1. General:

a. All mechanics and laborers employed or working upon the site of the work will be paid
unconditionally and not less often than once a week and without subsequent deduction or
rebate on any account [except such payroll deductions as are permitted by regulations (29 CFR
3) issued by the Secretary of Labor under the Copeland Act (40 U.S.C. 276c)] the full amounts
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment.
The payment shall be computed at wage rates not less than those contained in the wage
determination of the Secretary of Labor (hereinafter "the wage determination") which is
attached hereto and made a part hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor or its subcontractors and such laborers and
mechanics. The wage determination (including any additional classifications and wage rates
conformed under paragraph 2 of this Section IV and the DOL poster (WH-1321) or Form
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FHWA-1495) shall be posted at all times by the contractor and its subcontractors at the site of
the work in a prominent and accessible place where it can be easily seen by the workers. For
the purpose of this Section, contributions made or costs reasonably anticipated for bona fide
fringe benefits under Section 1(b)(2) of the Davis-Bacon Act (40 U.S.C. 276a) on behalf of
laborers or mechanics are considered wages paid to such laborers or mechanics, subject to the
provisions of Section IV, paragraph 3b, hereof. Also, for the purpose of this Section, regular
contributions made or costs incurred for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs, which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill, except
as provided in paragraphs 4 and 5 of this Section IV.

b. Laborers or mechanics performing work in more than one classification may be compensated
at the rate specified for each classification for the time actually worked therein, provided, that
the employer's payroll records accurately set forth the time spent in each classification in
which work is performed.

c. All rulings and interpretations of the Davis-Bacon Act and related acts contained in 29 CFR 1, 3,
and 5 are herein incorporated by reference in this contract.

2. Classification:

a. The SHA contracting officer shall require that any class of laborers or mechanics employed
under the contract, which is not listed in the wage determination, shall be classified in
conformance with the wage determination.

b. The contracting officer shall approve an additional classification, wage rate and fringe benefits
only when the following criteria have been met:

(1) the work to be performed by the additional classification requested is not performed by a
classification in the wage determination;

(2) the additional classification is utilized in the area by the construction industry;

(3) the proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination; and

(4) with respect to helpers, when such a classification prevails in the area in which the work is
performed.

c. If the contractor or subcontractors, as appropriate, the laborers and mechanics (if known) to
be employed in the additional classification or their representatives, and the contracting
officer agree on the classification and wage rate (including the amount designated for fringe
benefits where appropriate), a report of the action taken shall be sent by the contracting
officer to the DOL, Administrator of the Wage and Hour Division, Employment Standards
Administration, Washington, D.C. 20210. The Wage and Hour Administrator, or an authorized
representative, will approve, modify, or disapprove every additional classification action
within 30 days of receipt and so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is necessary.
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d. In the event the contractor or subcontractors, as appropriate, the laborers or mechanics to be
employed in the additional classification or their representatives, and the contracting officer
do not agree on the proposed classification and wage rate (including the amount designated
for fringe benefits, where appropriate), the contracting officer shall refer the questions,
including the views of all interested parties and the recommendation of the contracting
officer, to the Wage and Hour Administrator for determination. Said Administrator, or an
authorized representative, will issue a determination within 30 days of receipt and so advise
the contracting officer or will notify the contracting officer within the 30-day period that
additional time is necessary

e The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraph 2c or 2d of this Section IV shall be paid to all workers performing work in the
additional classification from the first day on which work is performed in the classification.

3. Payment of Fringe Benefits:

a. Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor or
subcontractors, as appropriate, shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly case equivalent
thereof.

b. If the contractor or subcontractor, as appropriate, does not make payments to a trustee or
other third person, he/she may consider as a part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide fringe benefits under a plan
or program, provided, that the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets for the
meeting of obligations under the plan or program.

4. Apprentices and Trainees (Programs of U.S. DOL) and Helpers:

a. Apprentices:

(1) Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered
in a bona fide apprenticeship program registered with the DOL, Employment and
Training Administration, Bureau of Apprenticeship and Training, or with a State
apprenticeship agency recognized by the Bureau, or if a person is employed in his/her
first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been certified
by the Bureau of Apprenticeship and Training or a State apprenticeship agency (where
appropriate) to be eligible for probationary employment as an apprentice.

(2) The allowable ratio of apprentices to journeyman-level employees on the job site in
any craft classification shall not be greater than the ratio permitted to the contractor
as to the entire work force under the registered program. Any employee listed on a
payroll at an apprentice wage rate, who is not registered or otherwise employed as
stated above, shall be paid not less than the applicable wage rate listed in the wage
determination for the classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the
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registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor or subcontractor
is performing construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in percentages of the
journeyman-level hourly rate) specified in the contractor's or subcontractor's
registered program shall be observed.

(3) Every apprentice must be paid at not less than the rate specified in the registered
program for the apprentice's level of progress, expressed as a percentage of the
journeyman-level hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe
benefits, apprentices must be paid the full amount of fringe benefits listed on the
wage determination for the applicable classification. If the Administrator for the
Wage and Hour Division determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in accordance with that
determination.

(4) In the event the Bureau of Apprenticeship and Training, or a State apprenticeship
agency recognized by the Bureau, withdraws approval of an apprenticeship program,
the contractor or subcontractor will no longer be permitted to utilize apprentices at
less than the applicable predetermined rate for the comparable work performed by
regular employees until an acceptable program is approved.

b. Trainees:

(1) Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than
the predetermined rate for the work performed unless they are employed pursuant
to and individually registered in a program which has received prior approval,
evidenced by formal certification by the DOL, Employment and Training
Administration.

(2) The ratio of trainees to journeyman-level employees on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Any employee listed on the payroll at a trainee rate who is not
registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any
trainee performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed.

(3) Every trainee must be paid at not less than the rate specified in the approved program
for his/her level of progress, expressed as a percentage of the journeyman-level
hourly rate specified in the applicable wage determination. Trainees shall be paid
fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full
amount of fringe benefits listed on the wage determination unless the Administrator
of the Wage and Hour Division determines that there is an apprenticeship program
associated with the corresponding journeyman-level wage rate on the wage
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determination which provides for less than full fringe benefits for apprentices, in
which case such trainees shall receive the same fringe benefits as apprentices.

(4) In the event the Employment and Training Administration withdraws approval of a
training program, the contractor or subcontractor will no longer be permitted to
utilize trainees at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

c. Helpers:

Helpers will be permitted to work on a project if the helper classification is specified and
defined on the applicable wage determination or is approved pursuant to the
conformance procedure set forth in Section IV.2. Any worker listed on a payroll at a
helper wage rate, who is not a helper under a approved definition, shall be paid not less
than the applicable wage rate on the wage determination for the classification of work
actually performed.

5. Apprentices and Trainees (Programs of the U.S. DOT):

Apprentices and trainees working under apprenticeship and skill training programs which have
been certified by the Secretary of Transportation as promoting EEO in connection with
Federal-aid highway construction programs are not subject to the requirements of paragraph
4 of this Section IV. The straight time hourly wage rates for apprentices and trainees under
such programs will be established by the particular programs. The ratio of apprentices and
trainees to journeymen shall not be greater than permitted by the terms of the particular
program.

6. Withholding:

The SHA shall upon its own action or upon written request of an authorized representative of
the DOL withhold, or cause to be withheld, from the contractor or subcontractor under this
contract or any other Federal contract with the same prime contractor, or any other Federally-
assisted contract subject to Davis-Bacon prevailing wage requirements which is held by the
same prime contractor, as much of the accrued payments or advances as may be considered
necessary to pay laborers and mechanics, including apprentices, trainees, and helpers,
employed by the contractor or any subcontractor the full amount of wages required by the
contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work, all or part of the wages
required by the contract, the SHA contracting officer may, after written notice to the
contractor, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations have ceased.

7. Overtime Requirements:

No contractor or subcontractor contracting for any part of the contract work which may
require or involve the employment of laborers, mechanics, watchmen, or guards (including
apprentices, trainees, and helpers described in paragraphs 4 and 5 above) shall require or
permit any laborer, mechanic, watchman, or guard in any workweek in which he/she is
employed on such work, to work in excess of 40 hours in such workweek unless such laborer,
mechanic, watchman, or guard receives compensation at a rate not less than one-and-one-
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half times his/her basic rate of pay for all hours worked in excess of 40 hours in such
workweek.

8. Violation:

Liability for Unpaid Wages; Liquidated Damages: In the event of any violation of the clause set
forth in paragraph 7 above, the contractor and any subcontractor responsible thereof shall be
liable to the affected employee for his/her unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for
the District of Columbia or a territory, to such District or to such territory) for liquidated
damages. Such liquidated damages shall be computed with respect to each individual laborer,
mechanic, watchman, or guard employed in violation of the clause set forth in paragraph 7, in
the sum of $10 for each calendar day on which such employee was required or permitted to
work in excess of the standard work week of 40 hours without payment of the overtime
wages required by the clause set forth in paragraph 7.

9. Withholding for Unpaid Wages and Liquidated Damages:

The SHA shall upon its own action or upon written request of any authorized representative of
the DOL withhold, or cause to be withheld, from any monies payable on account of work
performed by the contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other Federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities of such
contractor or subcontractor for unpaid wages and liquidated damages as provided in the
clause set forth in paragraph 8 above.

V. STATEMENTS AND PAYROLLS

(Applicable to all Federal-aid construction contracts exceeding $2,000 and to all related subcontracts,
except for projects located on roadways classified as local roads or rural collectors, which are exempt.)

1. Compliance with Copeland Regulations (29 CFR 3):

The contractor shall comply with the Copeland Regulations of the Secretary of Labor which are
herein incorporated by reference.

2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be maintained by the contractor and each
subcontractor during the course of the work and preserved for a period of 3 years from the
date of completion of the contract for all laborers, mechanics, apprentices, trainees,
watchmen, helpers, and guards working at the site of the work.

b. The payroll records shall contain the name, social security number, and address of each such
employee; his or her correct classification; hourly rates of wages paid (including rates of
contributions or costs anticipated for bona fide fringe benefits or cash equivalent thereof the
types described in Section 1(b)(2)(B) of the Davis Bacon Act); daily and weekly number of
hours worked; deductions made; and actual wages paid. In addition, for Appalachian
contracts, the payroll records shall contain a notation indicating whether the employee does,
or does not, normally reside in the labor area as defined in Attachment A, paragraph 1.
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Whenever the Secretary of Labor, pursuant to Section IV, paragraph 3b, has found that the
wages of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in Section 1(b)(2)(B) of the Davis Bacon
Act, the contractor and each subcontractor shall maintain records which show that the
commitment to provide such benefits is enforceable, that the plan or program is financially
responsible, that the plan or program has been communicated in writing to the laborers or
mechanics affected, and show the cost anticipated or the actual cost incurred in providing
benefits. Contractors or subcontractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of apprentices and trainees, and
ratios and wage rates prescribed in the applicable programs.

c Each contractor and subcontractor shall furnish, each week in which any contract work is
performed, to the SHA resident engineer a payroll of wages paid each of its employees
(including apprentices, trainees, and helpers, described in Section IV, paragraphs 4 and 5, and
watchmen and guards engaged on work during the preceding weekly payroll period). The
payroll submitted shall set out accurately and completely all of the information required to be
maintained under paragraph 2b of this Section V. This information may be submitted in any
form desired. Optional Form WH-347 is available for this purpose and may be purchased from
the Superintendent of Documents (Federal stock number 029-005-0014-1), U.S. Government
Printing Office, Washington, D.C. 20402. The prime contractor is responsible for the
submission of copies of payrolls by all subcontractors.

d. Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the
contractor or subcontractor or his/her agent who pays or supervises the payment of the
persons employed under the contract and shall certify the following:

(1) that the payroll for the payroll period contains the information required to be maintained
under paragraph 2b of this Section V and that such information is correct and complete;

(2) that such laborer or mechanic (including each helper, apprentice, and trainee) employed
on the contract during the payroll period has been paid the full weekly wages earned,
without rebate, either directly or indirectly, and that no deductions have been made
either directly or indirectly from the full wages earned, other than permissible deductions
as set forth in the Regulations, 29 CFR 3;

(3) that each laborer or mechanic has been paid not less that the applicable wage rate and
fringe benefits or cash equivalent for the classification of worked performed, as specified
in the applicable wage determination incorporated into the contract.

e. The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of
Compliance" required by paragraph 2d of this Section V.

f. The falsification of any of the above certifications may subject the contractor to civil or
criminal prosecution under 18 U.S.C. 1001 and 31 U.S.C. 231.

g. The contractor or subcontractor shall make the records required under paragraph 2b of this
Section V available for inspection, copying, or transcription by authorized representatives of
the SHA, the FHWA, or the DOL, and shall permit such representatives to interview employees
during working hours on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the SHA, the FHWA, the DOL, or all may, after
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written notice to the contractor, sponsor, applicant, or owner, take such actions as may be
necessary to cause the suspension of any further payment, advance, or guarantee of funds.
Furthermore, failure to submit the required records upon request or to make such records
available may be grounds for debarment action pursuant to 29 CFR 5.12.

VI. RECORD OF MATERIALS, SUPPLIES, AND LABOR

1. On all Federal-aid contracts on the National Highway System, except those which provide solely
for the installation of protective devices at railroad grade crossings, those which are constructed
on a force account or direct labor basis, highway beautification contracts, and contracts for which
the total final construction cost for roadway and bridge is less than $1,000,000 (23 CFR 635) the
contractor shall:

a. Become familiar with the list of specific materials and supplies contained in Form FHWA-47,
"Statement of Materials and Labor Used by Contractor of Highway Construction Involving
Federal Funds," prior to the commencement of work under this contract.

b. Maintain a record of the total cost of all materials and supplies purchased for and incorporated
in the work, and also of the quantities of those specific materials and supplies listed on Form
FHWA-47, and in the units shown on Form FHWA-47.

c. Furnish, upon the completion of the contract, to the SHA resident engineer on Form FHWA-47
together with the data required in paragraph 1b relative to materials and supplies, a final labor
summary of all contract work indicating the total hours worked and the total amount earned.

2. At the prime contractor's option, either a single report covering all contract work or separate
reports for the contractor and for each subcontract shall be submitted.

VII. SUBLETTING OR ASSIGNING THE CONTRACT

1. The contractor shall perform with its own organization contract work amounting to not less than
30 percent (or a greater percentage if specified elsewhere in the contract) of the total original
contract price, excluding any specialty items designated by the State. Specialty items may be
performed by subcontract and the amount of any such specialty items performed may be
deducted from the total original contract price before computing the amount of work required to
be performed by the contractor's own organization (23 CFR 635).

a. "Its own organization" shall be construed to include only workers employed and paid directly
by the prime contractor and equipment owned or rented by the prime contractor, with or
without operators. Such term does not include employees or equipment of a subcontractor,
assignee, or agent of the prime contractor.

b. "Specialty Items" shall be construed to be limited to work that requires highly specialized
knowledge, abilities, or equipment not ordinarily available in the type of contracting
organizations qualified and expected to bid on the contract as a whole and in general are to be
limited to minor components of the overall contract.

2. The contract amount upon which the requirements set forth in paragraph 1 of Section VII is
computed includes the cost of material and manufactured products which are to be purchased or
produced by the contractor under the contract provisions.
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3. The contractor shall furnish (a) a competent superintendent or supervisor who is employed by the
firm, has full authority to direct performance of the work in accordance with the contract
requirements, and is in charge of all construction operations (regardless of who performs the
work) and (b) such other of its own organizational resources (supervision, management, and
engineering services) as the SHA contracting officer determines is necessary to assure the
performance of the contract.

4. No portion of the contract shall be sublet, assigned or otherwise disposed of except with the
written consent of the SHA contracting officer, or authorized representative, and such consent
when given shall not be construed to relieve the contractor of any responsibility for the fulfillment
of the contract. Written consent will be given only after the SHA has assured that each
subcontract is evidenced in writing and that it contains all pertinent provisions and requirements
of the prime contract.

VIII.SAFETY: ACCIDENT PREVENTION

1. In the performance of this contract the contractor shall comply with all applicable Federal, State,
and local laws governing safety, health, and sanitation (23 CFR 635). The contractor shall provide
all safeguards, safety devices and protective equipment and take any other needed actions as it
determines, or as the SHA contracting officer may determine, to be reasonably necessary to
protect the life and health of employees on the job and the safety of the public and to protect
property in connection with the performance of the work covered by the contract.

2. It is a condition of this contract, and shall be made a condition of each subcontract, which the
contractor enters into pursuant to this contract, that the contractor and any subcontractor shall
not permit any employee, in performance of the contract, to work in surroundings or under
conditions which are unsanitary, hazardous or dangerous to his/her health or safety, as
determined under construction safety and health standards (29 CFR 1926) promulgated by the
Secretary of Labor, in accordance with Section 107 of the Contract Work Hours and Safety
Standards Act (40 U.S.C. 333).

3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that the Secretary of Labor or
authorized representative thereof, shall have right of entry to any site of contract performance to
inspect or investigate the matter of compliance with the construction safety and health standards
and to carry out the duties of the Secretary under Section 107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 333).

IX. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS

In order to assure high quality and durable construction in conformity with approved plans and
specifications and a high degree of reliability on statements and representations made by engineers,
contractors, suppliers, and workers on Federal-aid highway projects, it is essential that all persons
concerned with the project perform their functions as carefully, thoroughly, and honestly as possible.
Willful falsification, distortion, or misrepresentation with respect to any facts related to the project is a
violation of Federal law. To prevent any misunderstanding regarding the seriousness of these and
similar acts, the following notice shall be posted on each Federal-aid highway project (23 CFR 635) in
one or more places where it is readily available to all persons concerned with the project: NOTICE TO
ALL PERSONNEL ENGAGED ON FEDERAL-AID HIGHWAY PROJECTS

18 U.S.C. 1020 reads as follows:
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"Whoever, being an officer, agent, or employee of the United States, or of any State or Territory, or
whoever, whether a person, association, firm, or corporation, knowingly makes any false statement,
false representation, or false report as to the character, quality, quantity, or cost of the material used
or to be used, or the quantity or quality of the work performed or to be performed, or the cost thereof
in connection with the submission of plans, maps, specifications, contracts, or costs of construction on
any highway or related project submitted for approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false representation, false report or false claim with
respect to the character, quality, quantity, or cost of any work performed or to be performed, or
materials furnished or to be furnished, in connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any false statement or false representation as to material fact in any
statement, certificate, or report submitted pursuant to provisions of the Federal-aid Roads Act
approved July 1, 1916, (39 Stat. 355), as amended and supplemented;

Shall be fined not more that $10,000 or imprisoned not more than 5 years or both."

X. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL WATER POLLUTION CONTROL ACT

(Applicable to all Federal-aid construction contracts and to all related subcontracts of $100,000 or
more.)

By submission of this bid or the execution of this contract, or subcontract, as appropriate, the bidder,
Federal-aid construction contractor, or subcontractor, as appropriate, will be deemed to have
stipulated as follows:

1. That any facility that is or will be utilized in the performance of this contract, unless such contract
is exempt under the Clean Air Act, as amended (42 U.S.C. 1857 et seq., as amended by Pub.L. 91-
604), and under the Federal Water Pollution Control Act, as amended (33 U.S.C. 1251 et seq., as
amended by Pub.L. 92-500), Executive Order11738, and regulations in implementation thereof (40
CFR 15) is not listed, on the date of contract award, on the U.S. Environmental Protection Agency
(EPA) List of Violating Facilities pursuant to 40 CFR 15.20.

2. That the firm agrees to comply and remain in compliance with all the requirements of Section 114
of the Clean Air Act and Section 308 of the Federal Water Pollution Control Act and all regulations
and guidelines listed thereunder.

3. That the firm shall promptly notify the SHA of the receipt of any communication from the Director,
Office of Federal Activities, EPA, indicating that a facility that is or will be utilized for the contract is
under consideration to be listed on the EPA List of Violating Facilities.

4. That the firm agrees to include or cause to be included the requirements of paragraph 1 through 4
of this Section X in every nonexempt subcontract, and further agrees to take such action as the
government may direct as a means of enforcing such requirements.

XI. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION

1. Instructions for Certification - Primary Covered Transactions:
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(Applicable to all Federal-aid contracts - 49 CFR 29)

a. By signing and submitting this proposal, the prospective primary participant is providing the
certification set out below.

b. The inability of a person to provide the certification set out below will not necessarily result in
denial of participation in this covered transaction. The prospective participant shall submit an
explanation of why it cannot provide the certification set out below. The certification or
explanation will be considered in connection with the department or agency's determination
whether to enter into this transaction. However, failure of the prospective primary participant
to furnish a certification or an explanation shall disqualify such a person from participation in
this transaction.

c. The certification in this clause is a material representation of fact upon which reliance was
placed when the department or agency determined to enter into this transaction. If it is later
determined that the prospective primary participant knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause of default.

d. The prospective primary participant shall provide immediate written notice to the department
or agency to whom this proposal is submitted if any time the prospective primary participant
learns that its certification was erroneous when submitted or has become erroneous by
reason of changed circumstances.

e. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier covered
transaction," "participant," "person," "primary covered transaction," "principal," "proposal,"
and "voluntarily excluded," as used in this clause, have the meanings set out in the Definitions
and Coverage sections of rules implementing Executive Order 12549. You may contact the
department or agency to which this proposal is submitted for assistance in obtaining a copy of
those regulations.

f. The prospective primary participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the
department or agency entering into this transaction.

g. The prospective primary participant further agrees by submitting this proposal that it will
include the clause titled "Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion-Lower Tier Covered Transaction," provided by the department or agency
entering into this covered transaction, without modification, in all lower tier covered
transactions and in all solicitations for lower tier covered transactions.

h. A participant in a covered transaction may rely upon a certification of a prospective participant
in a lower tier covered transaction that is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous. A
participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the nonprocurement portion of
the "Lists of Parties Excluded From Federal Procurement or Nonprocurement Programs"
(Nonprocurement List) which is compiled by the General Services Administration.
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i. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render in good faith the certification required by this clause. The
knowledge and information of participant is not required to exceed that which is normally
possessed by a prudent person in the ordinary course of business dealings.

j. Except for transactions authorized under paragraph f of these instructions, if a participant in a
covered transaction knowingly enters into a lower tier covered transaction with a person who
is suspended, debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause or default.

* * * * *

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Primary
Covered Transactions

1. The prospective primary participant certifies to the best of its knowledge and belief, that it and its
principals:

a. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal department or agency;

b. Have not within a 3-year period preceding this proposal been convicted of or had a civil
judgment rendered against them for commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, or performing a public (Federal, State or local)
transaction or contract under a public transaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property;

c. Are not presently indicted for or otherwise criminally or civilly charged by a governmental
entity (Federal, State or local) with commission of any of the offenses enumerated in
paragraph 1b of this certification; and

d. Have not within a 3-year period preceding this application/proposal had one or more public
transactions (Federal, State or local) terminated for cause or default.

2. Where the prospective primary participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

* * * * *

2. Instructions for Certification - Lower Tier Covered Transactions:

(Applicable to all subcontracts, purchase orders and other lower tier transactions of $25,000 or more -
49 CFR 29)
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a. By signing and submitting this proposal, the prospective lower tier is providing the certification
set out below.

b. The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government, the department, or agency with which this
transaction originated may pursue available remedies, including suspension and/or
debarment.

c. The prospective lower tier participant shall provide immediate written notice to the person to
which this proposal is submitted if at any time the prospective lower tier participant learns
that its certification was erroneous by reason of changed circumstances.

d. The terms "covered transaction," "debarred," "suspended," "ineligible," "primary covered
transaction," "participant," "person," "principal," "proposal," and "voluntarily excluded," as
used in this clause, have the meanings set out in the Definitions and Coverage sections of rules
implementing Executive Order 12549. You may contact the person to which this proposal is
submitted for assistance in obtaining a copy of those regulations.

e The prospective lower tier participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the
department or agency with which this transaction originated.

f. The prospective lower tier participant further agrees by submitting this proposal that it will
include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion-Lower Tier Covered Transaction," without modification, in all lower tier
covered transactions and in all solicitations for lower tier covered transactions.

g A participant in a covered transaction may rely upon a certification of a prospective participant
in a lower tier covered transaction that is not debarred, suspended, ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the certification is erroneous. A
participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the Nonprocurement List.

h. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render in good faith the certification required by this clause. The
knowledge and information of participant is not required to exceed that which is normally
possessed by a prudent person in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph e of these instructions, if a participant in a
covered transaction knowingly enters into a lower tier covered transaction with a person who
is suspended, debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to other remedies available to the Federal Government, the
department or agency with which this transaction originated may pursue available remedies,
including suspension and/or debarment.

* * * * *
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Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Lower Tier
Covered Transactions:

1. The prospective lower tier participant certifies, by submission of this proposal, that neither it nor
its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation in this transaction by any Federal department or agency.

2. Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

* * * * *

XII. CERTIFICATION REGARDING USE OF CONTRACT FUNDS FOR LOBBYING

(Applicable to all Federal-aid construction contracts and to all related subcontracts which exceed
$100,000 - 49 CFR 20)

1. The prospective participant certifies, by signing and submitting this bid or proposal, to the best of
his or her knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee
of any Federal agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of any Federal contract,
the making of any Federal grant, the making of any Federal loan, the entering into of any
cooperative agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement.

b. If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form
to Report Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by 31 U.S.C. 1352. Any person who fails to file the
required certification shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such failure.

3. The prospective participant also agrees by submitting his or her bid or proposal that he or she shall
require that the language of this certification be included in all lower tier subcontracts, which
exceed $100,000 and that all such recipients shall certify and disclose accordingly.
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FHWA MEMORANDUM

U.S. Department of
Transportation
Federal Highway
Administration

MEMORANDUM

Subject: ACTION: The Discontinuance of the FHWA-45,
FHWA-47 & FHWA-810

Date: May 22, 2007

From: /s/ Original signed by
Dwight Horne,
Director Office of Program Administration

In Reply
Refer to:

HIPA-10

To: Directors of Field Services
Division Administrators
Federal Lands Administrator

Effective immediately, Divisions and/or our State Transportation Agency (STA) partners will no longer be
required to submit data to HIPA-10 that is collected as it relates to:

The FHWA-45, Bid Price Data1,

The FHWA-47, Statement of Materials and Labor Used by Contractors on Highway Construction
Involving Federal Funds2, and

The FHWA-810, Bid Tabulation Data3

For several years, STAs have commented that the reports generated from the data collection efforts
were of little utility and that there were statistical limitations, statistical significance, and accuracy issues
with the data which were felt could result in misleading information. There was also a noted reporting
burden on States and contractors. The suggestions have often been to eliminate the reporting
requirements all together.

In 2003, the GAO conducted a review of the States' highway construction costs. As part of its review, the
GAO reviewed FHWA's cost data collection requirements. In its discussions, the GAO also identified
similar issues and concerns with the data series as discussed above. In a December 2003 report GAO
made recommendations to FHWA to review the usefulness and accuracy and/or under reporting of the
data collected.

As a result, FHWA has determined that it is appropriate to discontinue the reporting requirements for
the FHWA 45, 47 and 810 as collection of this data for needed reports such as the "Highway Statistics"
publication can be collected through other means. The main reasons for this decision are the strong
disinterest in the data collection activities and comments provided to us by our STA partners suggesting
that we are not collecting the data extensively enough to be of utility. We will also be going through an
abridged regulatory update as appropriate to reflect this action.
Please contact Bob Wright, at 202-366-4630, to answer any questions and/or for additional information
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on this matter.

The FHWA 45, Bid Price Data, was collected on NHS projects over $500,000. The FHWA 45 served as a
means to compute the highway construction bid price index, which is published in the document "Price
Trends for Federal-aid Highway Construction. The data was used in our "Highway Statistics" publication
and by other outside sources, including its use by congressional committees in their deliberations on
pending new highway legislation.

The FHWA 47, Statement of Materials and Labor Used by Contractors on Highway Construction Involving
Federal Funds, was collected on all NHS projects over $1,000,000. The FHWA 47 served as a means to
collect data related to the quantities of materials, supplies and labor used for various types of highway
construction. The data reported on this form was used primarily to compute usage factors for these
various materials, supplies, and labor. These factors were used to determine the economic impacts of
cuts or increases in the cost of Federal-aid highway construction.

FHWA 810, Bid Tabulation Data was collected on all NHS projects. The needs for the FHWA 810 have
been to compute national summaries on the largest contract awards and contract size statistics. The
data was also used to produce state-by-state summaries on contracts awards, number of bids and
average number of bids.


